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Regulation of Utility Servicing under the 
Holding Company Act of 1935: 


III. Federal and State Regulation 
By WILLIAM F. KENNEDY* 


isan preceding articles in this series 
have outlined the nature of federal 
regulation. It is shown that the Securi- 
ties and Exchange Commission has 
achieved the three main objectives of 
Section 13 of the Public Utility Holding 
Company Act of 1935—namely, (1) that 
utility servicing be performed at cost, 
(2) that servicing be performed effi- 
ciently and economically, and (3) that 
the costs be fairly and equitably allo- 
cated among companies receiving serv- 
ices. As a result of this regulation, hold- 
ing companies can no longer extract large 
profits from their operating companies in 
connection with the performance of serv- 
ice, sales, and construction contracts. 
The commission has not permitted 
service companies to incur unlimited 
amounts of expenses to be charged to 
operating companies as “‘costs.” In order 
to assure efficient and economical per- 
formance of servicing, limitations have 


* Statistician, Trustees of Associated Gas and Elec- 
tric Corporation. 

1“T, Achieving Servicing at Cost,” 17 Yournal of 
Land & Public Utility Economics 27-38 (February, 


been imposed upon the amount of capi- 
tal necessary to conduct the business of 
the service company, upon the rate of 
return allowed on capital, and in a few 
cases upon the amount to be expended 
on particular items of expense, such as 
rentals. 

The commission has abolished the flat 
percentage-of-gross-revenues method of 
allocating servicing charges to operating 
companies and has required more refined 
methods of accounting and billing. Serv- 
ice companies are required to make di- 
rect charges so far as practicable and to 
distribute the remaining expenses on a 
fair and equitable basis. This method has 
the advantage of introducing an addi- 
tional form of control because it makes 
possible itemized billings to operating 
companies. Furthermore, refinements in 
the direct charge method have been 
introduced from time to time thus in- 
creasing the proportion of service com- 
pany expenses that can be charged to 


1941) and “II. Allocation of Costs,” 17 Ibid. 171-87 


(May, 1941). 
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particular operating companies benefit- 
ing from specific services. The commis- 
sion has become increasingly critical of 
allocations of charges to holding com- 
panies and its recent policies indicate an 
intention to compel changes in existing 
arrangements that will give absolute as- 
surance that operating companies will 
bear no part of the burden of service 
company expenses which are incurred on 
account of holding company functions. 

The Securities and Exchange Com- 
mission has effectively solved the prob- 
lems that concerned Congress when it 
passed the Holding Company Act of 
1935—namely, excessive charges for 
servicing and the ineffectiveness of state 
regulation in dealing with the allocation 
of charges to utility companies located 
in different states.’ 

An interesting and important feature 
of servicing regulation under the Holding 
Company Act is that it was called into 
being, in large part, because existing 
state regulation of servicing was found 
to be inadequate. The purpose of this 
article is to describe briefly the nature of 
state regulation and to attempt to deter- 
mine the appropriate administrative 
areas of state and federal regulation in 
the light of what is discovered with re- 
spect to the effectiveness of each kind of 
regulation. 


Nature of State Regulation 


Affiliated servicing organizations are 
not “public utilities” and therefore are 
beyond the functional jurisdiction of 
state utility commissions. In addition, 
servicing organizations are outside the 
geographical jurisdictions of practically 


® §1(b) (2). 

3 Direct regulation of holding companies was recom- 
mended in the 1928 and 1929 reports of the Committee 
on Capitalization and Intercorporate Relations of the 
National Association of Railroad and Utilities Commis- 
sioners. The contention of the city of Chicago that the 
holding company was the real party plaintiff was re- 
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all state commissions because they are 
concentrated in New York or Chicago. 
In the past some attempts were made at 
direct regulation of servicing organiza- 
tions,® but it is now generally recognized 
that this method of regulation is not 
available to state commissions and that 
they must depend on indirect regulation 
exerted through jurisdiction over oper- 
ating affiliates that are public utilities. 

Since 1930 indirect regulation of serv- 
icing organizations by state commissions 
has been undertaken in two forms: (1) 
indirect regulation through rate cases in- 
volving affiliated operating companies 
and (2) indirect regulation through 
statutory powers over contracts between 
public utilities and affiliated interests. 

Indirect Regulation through Rate Cases. 
A state commission regulates a servicing 
organization indirectly when it reduces 
or completely disallows service fees as a 
proper element of expense of an operat- 
ing utility in a rate case. This method 
proved ineffectual before 1930 because 
the Supreme Court held that service 
charges could not be disallowed in rate 
cases unless they exceeded what the 
utility would have to pay others for sup- 
plying the same services. 

The Court abandoned this doctrine in 
Smith v. Illinois Bell Telephone Com- 
pany* and held that the costs of the 
servicing organization were a relevant 
factor in determining reasonableness. 
The Court implemented this doctrine in 
the Dayton case of 1934 in which it held 
that the utility had the burden of prov- 
ing the fairness of the contract and that 
the judgment of the commission as to 
whether the utility had sustained this 
burden was final.® 
jected by the Supreme Court in Smith o. Til. Bell Tel. 
Co. in 1930, thus effectively ending attempts by state 
commissions to regulate directly holding companies and 
affiliated servicing companies. 

4 282 U.S. 133 (1930). 


5 Dayton Power & Light Co. v. Pub. Util. Comm. of 
Ohio, 292 U.S. 290, 307 (1934). 
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The general principles adopted by the 
Supreme Court do not require the use of 
any specific test of reasonableness. Since 
1930 commissions have cited numerous 
tests and have used them singly or in 
combination to determine the amount of 
charges to be allowed. The use of a com- 
bination of tests is so common in recent 
decisions that a correct view of state 
regulation cannot be given by citing 
groups of cases employing each test, and 
by assuming from this that the require- 
ments of a particular commission are 
thus satisfied. 

The most common requirement used 
in combination with other criteria is that 
the charge for servicing shall not exceed 
the actual cost of rendering the service.® 
The test is generally applied by requiring 
the company to assume the burden of 
proving cost, and fees are reduced or dis- 
allowed in accordance with the ability of 
the company to sustain this burden. 

Another common test is the need of 
the operating utility for the services.’ 
Need is generally determined in the light 
of the operating conditions of the local 
utility and whether it has adequate per- 


6 Dept. of Pub. Serv. v. Pac. Power & Light Co., 13 
P.U.R. (N.S.) 187 (Wash., 1936); Re Northern States 
Power Co., 1§ P.U.R. (N.S.) 126 (N.D., 1936); Re 
Spring field Gas Co., 19 P.U.R. (N.S.) 1 (Ohio, 1937); 
Re N.Y. State Elec. & Gas Corp., 20 P.U.R. (N.S.) 388 
(N.Y., 1937); P.U. Comm. v. Solar Elec. Co., 24 P.U.R. 
(N.S.) 337 (Pa., 1938); City of Fefferson v. Capital City 
City Water Co., 27 P.U.R. (N.S.) 69 (Mo., 1938); P.S.C. 
of Mo. v. Kansas City Power & Light Co., 30 P.U.R. 
(N.S.) 193 (Mo., 1939); Pac. Tel. & Tel. Co. v. Thomas, 
13 P.U.R. (N.S.) 337 (Ore. Circuit Ct., 1937); Ark.- 
La. Gas Co. 0. Texarkana, 17 F. Supp. 447, 17 P.U.R. 
(N.S.) 241 (W.D. Ark., 1936). 

7 Re Potomac Edison Co., 7 P.U.R. (N.S.) 135 (Md., 
1935); Grand Forks v. Red River Power Co., 8 P.U.R. 
(N.S.) 225, 245 (N.D., 1935); Re Mystic Valley Water 
Co., 23 P.U.R. (N.S.) 19, 38 (Conn., 1938); P.U. Comm. 
v. Solar Elec. Co. and P.S.C. of Mo. 0. Kansas City 
Power & Light Co., supra n. 6. 

8 Presque Isle Water Co. v. Itself, 18 P.U.R. (N.S.) 
385 (Me., 1937); Re N.Y. State Elec. & Gas Corp., supra 
n. 6. 


* Re Spring field Gas Co., supra n. 6; Lone Star Gas Co. 
v. Fort Worth, 20 P.U.R. (N.S.) 89, 119 (Tex., 1937); 
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sonnel to handle the operations alleged 
to be covered by the servicing arrange- 
ment. Determination of need for services 
frequently requires a study of the bene- 
fits arising from particular services and 
the separation of services benefiting the 
holding company from those benefiting 
the operating company. 

Several other tests were set up by the 
commissions to be complied with before 
charges for services would be declared 
reasonable. One of these required proof 
that services were actually rendered.® 
Along the same lines, the commissions 
have required evidence on the specific 
services rendered to the operating com- 
pany.!° 

In other cases commissions required 
utilities to indicate specific charges for 
services. This was a direct attack on 
the “percentage of gross” basis of pay- 
ment. These cases, however, were not 
the only ones to reject the “percentage 
of gross” basis. Charges made on this 
basis were reduced or disallowed by ap- 
plication of tests previously indicated. 

In some cases very vague tests were 
set up, such as ones requiring that the 
amount paid for services be fair,” or that 


P.U. Comm. v. Solar Elec. Co. and P.S.C. of Mo. o. 
Kansas City Power & Light Co., supra n. 6. An Oregon 
court upheld the commissioner in disallowing the 13% 
fee paid by a telephone company under a license con- 
tract because the court found that a large part of the 
services were extra contractual, that is, they were not 
specified in the contract under which the payment of 
the fee was made. Therefore they were regarded as 
gratuitous services by the holding company. With re- 
spect to services actually rendered and designated in 
the contract the court held that the company failed to 
sustain the burden of proof as to cost and value of such 
services. See Pac. Tel. & Tel. Co. v. Thomas, supra n. 6. 

10 Re Potomac Edison Co. and Grand Forks v. Red 
River Power Co., supra n. 7; Re Northern States Power 
Co., supra n. 6; Re Community Natural Gas Co., 15 
P.U.R. (N.S.) 149 (Tex., 1936). 

11 Lone Star Gas Co. v. Fort Worth, supra n. 9; Re N.Y. 
State Elec. & Gas Corp., supra n. 6; Re Mystic Valley 
Water Co., supra n. 7; City of Fefferson v. Capital City 
Water Co., supra n. 6. 

2 Re Springfield Gas Co. and Ark.-La. Gas Co. 9. 
Texarkana, supra n. 6. 
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proof be furnished as to value,” or 
reasonableness," or the public interest.” 
One commission found that the value of 
the services was not proven, inasmuch 
as similar operating properties in the 
state, which were not members of the 
system furnishing the services in ques- 
tion, were at least as efficiently oper- 
ated.'6 

Where the attempt has been made to 
include service charges in construction 
accounts and thus to include them in 
appraisals of the value of property for 
rate cases, the commissions have gen- 
erally taken the position that actual cost 
should not be augmented by a profit paid 
to a subsidiary.!” All payments under a 
contract with an affiliate were disallowed 
in an appraisal where there was no proof 
of services actually rendered.'* In an- 
other case, 55% of the amount paid to 
an affiliate for engineering service was 
deducted from overheads in a historical 
cost appraisal because costs of the affili- 
ate for a period of years did not exceed 
45% of its charges.!® Service charges by 
an affiliate were disallowed in a historical 
cost appraisal to the extent they ex- 
ceeded the amount for which services 
could be contracted for in the open 
market.”° In cases involving subsidiaries 
of the American Telephone and Tele- 
graph Company appraisals were found 
to be excessive in so far as they were 

138 Dept. of Pub. Serv. v. Pac. Power & Light Co., supra 
n.6; Lone Star Gas Co. v. Fort Worth, supra n. 9. 

4 Dept. of Pub. Serv. v. Grays Harbor Rwy. & Light 
Co., 12 P.U.R. (N.S.) 178 (Wash., 1936). 

%& P.U. Comm. v. Solar Elec. Co., supra n. 6. 

16 Re Northern States Power Co., supra n. 6. 

17 Re Clarion River Power Co., Order and Opinion No. 
19, Federal Power Commission, June 29, 1935; Re Wis. 
Cent. Util. Co., 12 P.U.R. (N.S.) 4 (Wis., 1935); Re 
Rochester & L.O. Water Serv. Corp., 18 P.U.R. (N.S.) 
25, 46-7 (N.Y., 1937); Re Long Island Lighting Co., 18 


P.U.R. (N.S.) 65, 106-18 (N.Y., 1935). 

18 P.S.C. v. Empire Dist. Elec. Co., 10 P.U.R. (N.S.) 
302, 315 (Mo., 1935). 

19 San Diego v. San Diego Consol. Gas & Elec. Co., 7 
P.U.R. (N.S.) 443 (Calif., 1935). The same method was 
applied in Re Northern States Power Co., supra n. 6. 
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based on prices charged by an affiliate 
company which raised its prices in the 
depression because of reduced output.”! 
However, a United States circuit court 
of appeals held that failure to make a 
mathematical demonstration of exact 
cost and profit involved in the purchase 
of goods from an affiliate ought not to 
exclude the cost of such goods from the 
investment account of a telephone com- 
pany. The court suggested a market 
value test of the reasonableness of such 
prices.” 

The principal tests employed by the 
commissions are the test of cost of ren- 
dering services, the test of need for the 
services, the test of distinction in bene- 
fits to operating companies and holding 
companies, and the test of a showing of 
specific services rendered and of specific 
charges made to operating companies. 

The test of the cost of rendering serv- 
ices eliminates from the operating ex- 
penses borne by the consumers the ele- 
ment of intercompany profit, formerly 
permitted by the test of market value of 
the service. The major weakness of this 
test is that “cost” may include items 
that are unreasonable from the stand- 
point of operating efficiency and sound 
business practice. The cost of services 
rendered to operating utilities may in- 
clude salaries of holding company ofhf- 
cials for which the holding company is 


20 Fohnstone v. Rensselaer Water Co., 20 P.U.R. (N.S.) 
417 (N.Y., 1937). 

21 P.S.C. v. Southern Bell Tel. & Tel. Co., 8 P.U.R. 
(N.S.) 1 (La., 1935); Re Southwestern Bell Tel. Co., 9 
P.U.R. (N.S.) 113 (Okla., 1935); Re Wisconsin Tel. Co., 
13 P.U.R. (N.S.) 224 (Wis., 1936); Pacific Tel. & Tel. 
Co. v. Thomas, supra n. 6. 

22 Southwestern Bell Tel. Co. 0. San Antonio, 75 F. 
(2d) 880; 7 P.U.R. (N.S.) 443 (U.S.C.C.A., 1935). The 
circuit court of appeals remanded the case for further 
proceedings because the trial court had failed to give 
specific rulings on the exceptions to the master’s report. 
The decision did not hinge on the treatment of purchases 
from the affiliate. The petition of the city for a writ of 
certiorari was denied in City of San Antonio v. South- 
western Bell Tel. Co., 295 U.S. 754 (1935). 
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assessed little or nothing, or pensions for 
superannuated system employees, or ex- 
penditures for services that are unneces- 
sary for efficient operation of the utility 
receiving them. 

State commissions do not have juris- 
diction over servicing organizations and 
hence cannot exercise direct control over 
costs. Some control over costs can be 
achieved by application of the other 
tests. Close acquaintance with the affairs 
of local operating companies makes it 
possible for state commissions to make 
fair appraisals of the need of the utilities 
for various services and of the benefits 
they are receiving from the services. 

Indirect regulation of servicing organ- 
izations through control of allowances 
for service fees in operating expenses of 
utility affiliates has several important 
limitations: 

(1) It can only reduce or eliminate the 
allowance for service fees in operating ex- 
penses computed for purposes of rate 
proceedings. The utility can still pay fees 
of any amount with possible deleterious 
effects upon its financial standing. 

(2) Application of the method de- 
pends upon initiation and completion of 
formal rate proceedings, and hence it has 
all the disadvantages inherent in rate 
proceedings, such as delay and expense. 
During the depression years of the early 
30’s there was considerable tendency 
toward the abandonment of formal rate 
cases for the more practicable method of 
negotiation.” The negotiation method is 
still in great favor. Its use, however, does 
not preclude the disallowance of service 
fees because frequently the commission 
staff computes a pro-forma operating 
statement in which proper allowances for 


%D. E. Lilienthal, “Regulation of Public Utilities 
during the Depression,” 46 Hatvard Law Review 773 
(March, 1933). 

4 San Diego v. San Diego Consol. Gas & Elec. Co., 
supra n. 19 and Re Northern States Power Co., supra n. 6. 
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various items of expense are matters of 
negotiation. 

In both formal and informal proceed- 
ings little attention may be given to 
service fees because they commonly 
represent but 1% or 2% of gross reve- 
nues. Allowances for charges larger in 
amount, such as depreciation and main- 
tenance, which may represent from 15% 
to 20% of gross revenues, are likely to 
receive more attention. 

(3) This method does not achieve uni- 
form treatment. Administration is on a 
“case-to-case” basis, so that only one 
operating utility is dealt with at a time, 
although many others are receiving 
services from the same source. Adminis- 
tration by state commissions results in 
different treatment for operating com- 
panies located in different states but 
serviced by the same organization. Sev- 
eral examples of this difference in treat- 
ment may be cited. 

The California commission allowed a 
utility to include in its operating ex- 
penses an amount estimated to be equiv- 
alent to the cost of servicing by the 
Byllesby Engineering and Management 
Corporation, whereas the North Dakota 
commission eliminated the _ service 
charges of the same organization from 
the operating expenses of an operating 
affiliate under its jurisdiction.“ In the 
Electric Bond and Share Company Sys- 
tem fees were eliminated in two cases,* 
but were allowed in another.” Fees paid 
for services rendered by affiliates of the 
Associated Gas and Electric Company 
System were disallowed in their entirety 
in a Pennsylvania case.?” The New York 
commission held in a case involving the 


same system that some allowance should 


2% Re Montana Power Co., 10 P.U.R. (N.S.) 293 
(Mont., 1935); Dept. of Pub. Serv. v. Pac. Power & Light 
Co., supra n. 6. 

% Pfeifle v. Penn. Power & Light Co., 27 P.U.R. (N.S.) 
174 (Pa., 1938). 

37 P.U. Comm. v. Solar Elec. Co., supra n. 6. 
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be made even though fees had been 
stricken out of operating expenses by an 
earlier order.”® 

Indirect Regulation through Statutory 
Powers over Service Contracts. Twenty- 
two states have adopted statutes which 
make it possible for their commissions to 
regulate servicing organizations indi- 
rectly through the powers granted over 
contracts between operating companies 
and affiliated interests.?® The provisions 
of the various statutes display consider- 
able variation but a general pattern is 
discernible in most of them.*° The stat- 
utes generally provide a definition of 
affiliated interests. The commission is 
given power to approve or disapprove 
contracts between public utilities and 
affiliated interests under the terms of the 
standards of reasonableness established 
in the statute. 

Generally the statutes distinguish be- 
tween existing and proposed contracts 
and grant the commission greater powers 
in connection with the review of pro- 
posed contracts. Provisions regarding 
proposed contracts are of two types. The 
more stringent type provides that pro- 
posed contracts shall be valid and effec- 
tive only after being filed and approved 
by the commission." The other type of 
provision declares that no contract shall 
be effective unless it shall first be filed 
with the commission. After investigation 
and hearing, the commission may dis- 
approve the contract.” Under this kind 


38 Elmira v. Elmira Light, Heat &§ Power Corp., 22 
P.U.R. (N.S.) 99, 106-9 (N.Y., 1937). 

29 These states are Alabama, Arkansas, Connecticut, 
Illinois, Indiana, Kansas, Louisiana, Maine, Massa- 
chusetts, New Hampshire, New Jersey, New York, 
North Carolina, Oregon, Pennsylvania, Rhode Island, 
South Carolina, Vermont, Virginia, Washington, West 
Virginia, and Wisconsin. 

30 Space does not permit a detailed description and 
analysis of the provisions of the 22 statutes. For such a 
description and analysis see W. F. Kennedy, “Regula- 
tion of Utility Servicing by the Securities and Exchange 
Commission,” Ph.D. thesis, University of Wisconsin 
Library (1941), Chapters I and VIII and Appendix D. 
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of provision the contract becomes valid 
upon being filed with the commission. 
The effect of disapproval upon the va- 
lidity of the contract is not clear from 
the statutes. 

Some of the statutes provide no regu- 
lation of existing contracts. The New 
York statute typifies this group. Another 
group of statutes, typified by that of 
Wisconsin, authorizes the commission to 
exclude from the accounts of a public 
utility any payment of an affiliated in- 
terest under an existing service contract 
in the absence of proof that it is reason- 
able in amount. The power of the Wis- 
consin commission over existing con- 
tracts is enhanced by a provision au- 
thorizing the issuance of a summary 
order to cease and desist from making 
payments disallowed by the commis- 
sion. 

A review of the reports of state com- 
missions with powers over service con- 
tracts indicates that contracts are gen- 
erally approved but that certain condi- 
tions are usually imposed. The condi- 
tions are not usually designed to modify 
the terms of the contract but to protect 
the commission in any future action in 
the matter. The following conditions 
cited by the Illinois commission furnish 
an example: 

1. The commission may terminate 
contracts upon reasonable notice in the 
public interest. 

31 Statutes of this type have been adopted in Wiscon- 
sin, Illinois, Maine, Massachusetts, New Jersey, North 
Carolina, Virginia, Washington, and West Virginia. 

2 Statutes of this type have been adopted in New 
York, Alabama, Indiana, Kansas, New Hampshire, 
Pennsylvania, and Rhode Island. 

33 Statutes of New Hampshire and Rhode Island in- 
clude provisions for summary orders but there is no 
record that they have ever been used. 

*% Replies to a questionnaire submitted to all state 
commissions show that 36 contracts have been approved 
by state regulatory agencies, 6 disapproved, and 60 
approved with conditions. See “Report of Special Com- 
mittee on Uniform Service Company Contracts,” Na- 


tional Association of Railroad and Utilities Commis- 
sioners (1940), p. 6. (Released in mimeographed form.) 
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2. Approval does not constitute ap- 
proval of payments for operating ex- 
penses in rate determinations, the bur- 
den of establishing the reasonableness of 
payments being upon the company. 

3. The commission shall have access 
to the books and records of the service 
companies.® 

In supervising contracts under these 
statutes some of the commissions de- 
veloped principles for the proper con- 
duct of servicing similar to the principles 
developed in regulation through rate 
cases. The following principles enun- 
ciated by the Wisconsin commission may 
be cited as an example: 

1. An operating company must show 
the need of receiving services from an- 
other organization. 

2. The mutual form of service com- 
pany is preferred. Direction of the serv- 
ice should be in the hands of officials of 
operating companies served and charges 
should be based on actual costs. 

3. So far as possible direct charges 
should be made for specific services 
rendered. 

The power to prevent payments to 
affiliated interests was of importance to 
the Wisconsin commission in the super- 
vision of financial arrangements. The 
commission declared that the arrange- 
ment continued after the maturity date 
of bonds, by which interest was paid on 
the bonds, constituted an arrangement 
within the meaning of the statute regu- 

% Tl. Com. Comm., azst. Ann. Rep. (1937-38), P- 53- 

8 The power was also used in other types of cases as in 
Re Wis. Cent. Util. Co., supra n. 17, in which the utility 
was ordered to cease making payments on a service 
contract which had not been submitted to, and ap- 
proved by, the commission. 

37 Re St. Croix Falls Wis. Imp. Co., 24 P.U.R. (N.S.) 
170 (Wis., 1938). See also Re Northern States Power Co., 
18 P.S.C. of Wis. R. 418, 435 and Re Northern Power Co. 
and Superior Water, Light 8 Power Co., 19 P.S.C. of 
Wis. R. 775, 777 (1938). The Oregon commissioner also 
ordered a utility to cease making payments on open ac- 
count with the parent company until the validity of the 
account could be determined in Re Mountain. States 
Power Co., 23 P.U.R. (N.S.) 497 (Ore., 1937). 
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lating contracts with affiliates, and 
ordered the utility to cease payments 
until the contract received the approval 
of the commission.*” 

In Oregon, regulation of service con- 
tracts has been accomplished for the 
most part under a statute granting con- 
trol over utility budgets.* 

Under the Oregon law the commis- 
sioner has three courses of action in pass- 
ing on proposed expenditures for servic- 
ing: (1) he may approve the expendi- 
tures; (2) he may disallow the payments, 
which has the effect of excluding pay- 
ments from consideration in any pro- 
ceeding, but does not have the effect of 
preventing actual payment; or (3) he 
may reject the payment as unwise or im- 
prudent, which has the effect of prohibit- 
ing the company from making actual 
payments. 

In one case payments for services were 
disallowed with reservation of the right 
to later reject such payments as unwise 
or imprudent.®® In dealing with com- 
panies of the Standard Gas and Electric 
Company System, the commissioner 
adopted the policy of granting tentative 
approval at the time of submission of the 
proposed budget, and reserving final de- 
termination until the year’s operations 
could be appraised.“ 

The effect of supervision of contracts 
between utilities and affiliated interests 
has been to acquaint the commissions 

38 Legislation giving commissions control of budgets 
of public utilities has also been enacted in Pennsylvania 
and Washington but extensive use of such statutes in 


the regulation of service contracts has been made only 
in Oregon. 

89 Re Idaho Power Co., Portland Gas & Coke Co., 
Northwestern Elec. Co., and Pac. Power & Light Co., 
Order Nos. 6050-6053, Opinions and Decisions of the 
P.U. Commissioner of Oregon (1938), pp. 229-34. 

40 Re Mountain States Power Co., 19 P.U.R. (N.S.) 
65 (Ore., 1936). See also Re Calif.-Ore. Power Co. and 
Mountain States Power Co., Order No. 6063, Opinions 
and Decisions of the P.U. Commissioner of Oregon 
(1938), pp. 236-9 and Re Mountain States Power Co., 
Order No. 6152, Ibid., p. 267. 
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with the details involved in such con- 
tracts and to provide an opportunity of 
enforcing certain requirements on the 
conduct of servicing without waiting for 
a rate case. The power to prohibit actual 
payments, which exists in only a few 
jurisdictions, offers a more certain 
method of dealing with undesirable 
servicing practices. 


Appropriate Administrative Areas of 
State and Federal Commissions 


The essential distinction between fed- 
eral and state regulation is that the 
federal commission is directly concerned 
with the operations and practices of the 
central servicing organization, whereas 
state commissions are directly concerned 
with the operation and practices of oper- 
ating utilities. This suggests a delinea- 
tion in the field of utility servicing, which 
might constitute a proper boundary for 
the efforts of state and federal com- 
missions. However, this sharp line can- 
not be drawn in practice. 

The relationship between a central 
servicing organization and its affiliated 
operating utilities may be illustrated by 
two lines between the servicing organ- 
ization and each operating utility. One 
line represents services passing down- 
ward to the utility, and the other line 
represents payments passing upward to 
the service organization. If there were a 
proper line of demarcation between the 
fields of activity of one agency primarily 
concerned with the servicing organiza- 
tion, and another agency primarily con- 
cerned with the operating utility, it 
would cut across the two lines of services 
and payments at some point between the 
two corporate entities. Such a line cannot 


4! This discussion is limited to a consideration of the 
proper role of state regulation with respect to the serv- 
icing relations under the jurisdiction of the federal com- 
mission. The main field of federal regulation embraces 
servicing of electric and gas utilities in registered holding 
company systems. 
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be visualized because in practice there 
are no “breaks” or “steps” in the two 
lines of services and payments; in effect, 
these two lines represent but one trans- 
action, which is not easily broken into 
two or more parts. 

Preceding articles on federal regula- 
tion show that the federal commission 
has exercised complete control over both 
the line of services and the line of pay- 
ments. It has authority over the nature 
of services, the proper costs of such 
services, and the allocation of costs to 
each operating utility.“ 

When both state and federal agencies 
are engaged in a single field of regulation, 
the general principle may be stated to 
be that in case of conflict between state 
and federal agencies, the federal power 
is predominant and controlling.“ Grant- 
ing the dominance of the federal com- 
mission, the question remains for the 
student of regulation, “(How much of the 
field should the Federal Commission oc- 
cupy for most effective regulation?” 

The answer to this question lies in the 
nature of utility servicing and the re- 
quirements for its effective regulation. 
A study of both state and federal regula- 
tions reveals that the abuses inherent in 
the servicing relation cannot be pre- 
vented by a mere requirement that serv- 
icing be performed at cost. Servicing 
must be regulated so that it fits properly 
into a sound system of administration 
and management of local operating 
utilities. 

Utility servicing consists, in large part, 
of personal services, which, if performed 
by the operating utility itself, would be 
considered part of its functions of ad- 
ministration and management. Since 


“The Federal Power Commission has taken this 
position on similar questions of conflict arising under the 
act of 1935. See J. Rhoads Foster, ““The Federal Power 
Commission and State Jurisdiction,” Contemporary Law 
Pamphlets, Series 4, No. 1 (New York University, 1940), 


p. 15. 
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those services are interwoven in per- 
plexing fashion with the functions of 
management of operating utilities, effec- 
tive regulation requires a thorough 
acquaintance with the details of local 
management. 

The state commissions are better 
equipped, by reason of their experience 
with, and jurisdiction over, many phases 
of utility operations and practices, to 
deal with questions of management of 
local utilities, and there are several ways 
of coordinating state commissions’ ac- 
tions with the present federal programs. 

1. The interested state commissions 
might cooperate with the federal com- 
mission during the stage of initial ap- 
proval of each service company, thus 
furnishing the federal commission with 
detailed information on the management 
of each operating utility. This procedure 
must be rejected as being too cumber- 
some and too expensive. Its successful 
administration would require the co- 
ordination of a large number of experts 
from the various state commissions. 

The present procedure permits some 
such action by state commissions, inas- 
much as each interested state and mu- 
nicipal authority is notified of the hear- 
ing to be held in the matter of approval 
and is permitted to make an appearance. 
So few appearances have been entered 
that the method cannot be described as 
successful from the standpoint of achiev- 
ing state cooperation in regulation. How- 
ever, it leaves the way open for state 


48 Section 13(d) provides, among other things: “The 
Commission, upon its own motion or at the request of 
a member company or a state commission, may, after 
notice and opportunity for hearing, by order require a 
reallocation or reapportionment of costs among member 
companies of a mutual service company if it finds the 
existing allocation inequitable and may require the elim- 
ination of a service or services to a member company 
which does not bear its fair proportion of costs or which, 
by reason of its size or other circumstances, does not 
require such service or services.” This provision relates 
only to mutual service companies but the commission 
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commissions to call attention to any 
danger in the proposed organization or 
conduct of business of the service com- 
pany. 

It must be borne in mind that “ap- 
proval” of a service company does not 
give final acquiescence in the organiza- 
tion and operation of the service com- 
pany. Both by the terms of the act and 
of conditions included in recent orders, 
the commission has the right to order 
changes to be made in the organization 
and operations of the company. 

Full cooperation of state commissions 
in the stage of approval is not recom- 
mended because of the difficulties of at- 
taining effective coordination of the 
efforts of state and federal commissions 
at this stage and because ample oppor- 
tunity exists for any changes that might 
be requested later by state commissions. 

2. The act specifically provides that a 
state commission may request the fed- 
eral commission to order certain modifi- 
cations in the operations of service com- 
panies.“ In addition, a state commission 
may request the federal commission to 
investigate matters affecting the rela- 
tions of companies in any holding com- 
pany system.“ 

These provisions indicate a possible 
method of state and federal cooperation 
but this method has been employed in 
only one instance.** Commissioner Healy 
of the federal commission in his opening 
statement at the hearing in this matter 
pointed out that the federal commission 
has applied it to a subsidiary company under its policy 
of uniform treatment of both types of companies. 

4 Section 18(b) provides: “The Commission upon its 
own motion or at the request of a State commission 
may investigate, or obtain any information regarding 
the business, financial condition, or practices of any 
registered holding company or subsidiary company 
thereof or facts, conditions, practices, or matters af- 
fecting the relations between any such company and 
other company or companies in the same holding-com- 
pany system.” 

45 In the Matter of N. Eng. Power Assn. et al, Holding 
Company Act Release No. 2219, Aug. 7, 1940. 
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did not take action under these provi- 
sions in an effort “to supplant the juris- 
diction of the state commission” or “‘to 
encroach upon state authority” but 
rather to aid the state commission in 
regulating utilities under its jurisdic- 
tion.” In another statement Commis- 
sioner Healy encouraged state com- 
missions to take action under these pro- 
visions because 


“the effective regulation of servicing agencies 
requires the complete cooperation of state 
and Federal agencies and the interrelation of 
their activities in the respective spheres of 
jurisdiction.”’47 


Except for the lone instance cited, no 
action has been taken by state com- 
missions under the provisions of the act. 
The failure of state commissions to act 
may be attributable to a lack of under- 
standing of the federal program or a lack 
of interest in perfecting servicing regula- 
tions. The federal commission might 
stimulate state activity by bringing the 
facts about operating utilities to the at- 
tention of the state commissions having 
jurisdiction over them. This might be 
done by sending to state commissions 
photostatic copies of certain schedules of 
the annual reports of appropriate service 
companies, such as, Schedule 200—In- 
come Account; Schedule 215—Analysis 
of Billing; Schedule 225—Associate 
Companies Not Charged; Schedule 235 
—Miscellaneous Data; and Schedule 240 
—Basis and Methods of Allocation of 
Charges for Service.‘ 

In connection with the supervision of 
service contracts by state commissions 
having statutory powers over such con- 
tracts it would be helpful if the federal 
commission would defray the costs of 
furnishing transcripts and exhibits to 


Quoted in “Report of Special Committee on Uni- 
form Service Company Contracts,” National Associa- 
tion of Railroad and Utilities Commissioners (1940), 
p. 14. (Released in mimeographed form.) 


state commissions. State commissions 
usually do not have sufficient funds to 
pay the prices set by the federal com- 
mission for such documents. The avail- 
ability of these documents might stimu- 
late somewhat more state commission 
activity or interest in service company 
regulation. 

3. The problem of coordinating state 
action, as manifested in indirect regula- 
tion through supervision of contracts, 
with federal action presents both con- 
flicting and complementary situations. 
Conflict may develop when an operating 
utility requests the approval by a state 
commission of a contract with a service 
company which has been approved by 
the Securities and Exchange Commis- 
sion. The federal commission supervises 
all the terms and conditions of the pro- 
posed contract so, if the state commis- 
sion disapproves the contract, a conflict 
arises. This conflict raises some perplex- 
ing questions of constitutional law. Al- 
though no attempt is made to settle the 
constitutional issues, the principle that 
would probably apply is that in cases of 
clear conflict the state authority would 
have to accede to the federal authority. 

However, the question of concern is 
what action should the state take from 
the standpoint of efficient administra- 
tion. The state commission should be en- 
couraged to review contracts as it did in 
the absence of federal regulation. This 
recommendation is justified, because 
state commissions have intimate ac- 
quaintance with the management of local 
utilities and are thus in a position to pass 
judgment on contracts, particularly with 
regard to the value of the services and 
the need of the utility for the services. 

The federal commission has not re- 
quested state commissions to abandon 

47 Tbid., at p. 15. 

«8 Form U-13-60, Mutual and Subsidiary Service 


Companies’ Annual Report (adopted Dec. 29, 1939), 
Securities and Exchange Commission. 
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their powers of review, and has not re- 
lieved approved companies of the ne- 
cessity of getting state commission ap- 
proval of contracts. The commission has 
not issued any official pronouncement 
bearing directly on this matter, but the 
attitude seems to be that of welcoming 
state review as a check on the commis- 
sion’s efficiency.*® In this connection, it 
seems desirable for the federal commis- 
sion to require service companies to file 
copies of orders of state commissions 
relative to their contracts. At present 
there is no requirement to inform the 
federal commission of changes made or 
conditions imposed by the states, if the 
modified contract is still within the terms 
and conditions of the commission’s order. 

If the federal commission reviewed a 
contract after a state commission had 
disapproved it, and arrangements were 
made to modify the contract so as to 
suit the requirements of both authorities, 
the situation might be regarded as an 
instance of complementary regulation. 
However, as stated above, it is probable 
that in cases of -continued conflict the 
federal authority would be final. 

The power of some commissions to 
prevent actual payments presents the 
same problems as the power to dis- 
approve contracts, but the possibilities 
of conflict can be seen more readily. 
There appears to be only one instance of 
such conflict. The Oregon commissioner 
prohibited the Southern Oregon Gas 
Corporation from making any payments 
to the Republic Mutual Service Com- 
pany, which had received the approval 
of the federal commission. The annual 
reports of the mutual service company 
show that no charges were billed to the 
Oregon utility, although services were 


49 This observation is substantiated by Commissioner 
Healy’s statements cited above, at p. 266. 

50 Repub. Mutual Serv. Co., File 49-10 (Ann. Rep. 
1936, 1937 and amendments), SEC. 
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performed on its behalf.5° No actual con- 
flict developed between the two commis- 
sions because neither the Securities and 
Exchange Commission nor the service 
company pressed action on the matter. 

4. Indirect regulation of servicing or- 
ganizations, through rate cases involving 
operating utilities, is compatible with 
federal action. This method of regulation 
does not limit the services rendered by 
the servicing organization nor the pay- 
ments actually made; it merely limits 
the allowance for service fees in the op- 
erating expenses calculated for a rate 
case. Indirect regulation through rate 
cases permits complete federal control of 
servicing as can be seen by reference to 
our earlier illustration of the nature of 
servicing. Indirect regulation is not di- 
rected against either the line of services 
or the line of payments between the serv- 
icing organization and the operating 
utility. 

For maximum efficiency in adminis- 
tration, state commissions should pro- 
ceed with indirect regulation through 
rate cases, regardless of the entrance of 
the federal commission in the field. 
Some evidence suggests that state com- 
missions have adopted the attitude that 
they need only to accept the findings of 
the federal commission.*! Adoption of 
this attitude forecloses the possibility of 
correcting allowances for the purpose of 
computing rates on the basis of state 
commission knowledge of management 
of local utilities through the application 
of criteria of need for and value of the 
services. 

Federal regulation makes possible 
great improvement in the method of in- 
direct regulation by state commissions. 
The method was applied with great dif- 

51 The Missouri commission allowed fees paid to ap- 
proved service companies on the ground that they were 
predicated on cost under federal regulation. See City of 


Jefferson v. Capital City Water Co. and P.S.C. of Mo. v. 
Kansas City Power & Light Co., supra n. 6. 
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ficulty before the federal act, because 
servicing organizations in most instances 
were beyond the jurisdiction of the state 
commission and hence could not be re- 
quired to keep uniform systems of ac- 
counts. Now the companies are required 
to keep uniform accounts and to file an- 
nual reports with the Securities and Ex- 
change Commission. Other relevant in- 
formation has been collected, all of 
which is readily available to the state 
commissions. These factors lead to the 
conclusion that state commissions have 
a better opportunity of applying the 
method of indirect regulation than ever 
before. 

5. The National Association of Rail- 
road and Utilities Commissioners ap- 
pointed a special committee to investi- 
gate the possibilities of a uniform service 
contract. It is probable that such a com- 
mittee would have a predisposition to 
find some positive basis for a uniform 
contract, but its conclusion was that the 
state and federal commissions have not 
“at this time had the experience neces- 
sary to permit the promulgation of a 
sound, workable uniform service con- 
tract.” It is unlikely that uniformity in 
contracts could be attained even after 
the commissions acquire more experi- 
ence. Many differences are to be found 
among holding company systems in the 
performance of servicing, and it is doubt- 
ful if any benefits would follow the elim- 
ination of all flexibility. Each servicing 
organization will have to remain an ob- 
ject for individual treatment, although 
some uniformity in contracts will be, and 
already has been, achieved as a result of 
the consistent applications of the re- 


52 “Report of Special Committee on Uniform Service 
Company Contracts,” p. 19. The committee concluded, 
however, that certain uniform conditions might be in- 
cluded in contracts or attached to any order of approval 
issued by a commission. 

53 This view was later substantiated by the Report of 
Special Committee on Uniform Service Contracts, which 
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quirements of the act of 1935 by the fed- 
eral commission. 


Conclusion 


It should be pointed out that this dis- 
cussion was limited to appropriate state 
action in the field of servicing regulation 
occupied by the federal commission, 
which in the main is concerned with the 
servicing of electric and gas utilities in 
registered holding company systems. 
State commissions are also concerned 
with servicing of electric and gas utilities 
not in such systems and with servicing 
of other types of public utilities, includ- 
ing telephone, water, and street railway 
companies. The necessity of continuing 
regulation in these fields of utility serv- 
icing is another justification for not al- 
lowing the arm of state regulation to 
atrophy. 

Federal regulation of utility servicing 
need not lead to an application of the 
“Shreveport Doctrine” and the conse- 
quent disappearance of state commission 
activity in this field. The sound and prac- 
tical basis for state regulation lies in the 
fact that state commissions are well 
equipped by reason of their experience 
and close contact with the management 
of operating utilities to judge the need 
for, and value of, centralized services as 
a supplement to local management.® In- 
direct regulation through rate cases, a 
method available to all commissions, and 
indirect regulation through supervision 
of contracts, a method now available to 
22 commissions, in accordance with their 
statutory authorizations, can both be 
applied in all essential respects in the 
presence of federal regulation. The pro- 


states on page 19 that “the state commission, in the 
vast majority of instances, is in a better position than 
the federal agency at Washington to determine what 
services the local operating company needs and whether 
or not the performance of those services results in a more 
efficient and economical operation of the local com- 
pany’s plant.” 
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cedures of the federal commission and its 
cooperative attitude, as well as the in- 
formation now available, should en- 
courage even greater state commission 
activity. That state commission activity 
has displayed no great increase is prob- 
ably attributable to one or all of the fol- 
lowing conditions: (1) state commissions 
regard the problem as being quite satis- 
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factorily handled by the federal com- 
mission; (2) state commissions lack an 
understanding of the possibilities of co- 
operation; or (3) state commissions lack 
interest in perfecting servicing regulation 
through cooperation with the federal 
commission because they have more 
pressing problems to solve within the 
limits of their budgets. 





L Subsurface Resources and Surface Land Economics 
By JAMES SALISBURY, JR.* and LEONARD A. SALTER, JR.f 


pes purpose of this paper is to direct 
attention to a phase of land econom- 
ics that is now coming to be recognized 
as one of nation-wide importance and to 
outline some of its characteristics in a 
preliminary way. The problem centers 
about the impact of subsurface resources 
on man’s relation to surface land re- 
sources. It is not intended in this intro- 
ductory article to indicate how these 
problems may be eliminated or to weigh 
the relative importance of the various 
ramifications of these surface-subsurface 
conflicts. It is rather an attempt to offer 
something of a systematic description of 


the field. 


The Emergence of the Problem 


Traditionally, economists have dis- 
tinguished land, labor, capital, and man- 
agement as the basic factors of produc- 
tion, including in the term “land” all 
productive resources and forces of na- 
ture. The earliest economists were pri- 
marily concerned with the distribution of 
the national dividend among the various 
classes of the population; so their inter- 
est in land centered on rent as the reward 
of the contribution of land (or of the 
landowner) to production. They rec- 
ognized a distinction between soil and 
subsurface resources, and they usually 
presented separate discussions of agri- 
cultural land and of mines. It is not 
surprising that their more extended dis- 
cussions concerned surface soil and not 


* Associate Agricultural Economist, Bureau of Agri- 
cultural Economics. 

t Assistant Professor of Agricultural Economics, Uni- 
versity of Wisconsin. 

1 Alfred Marshall, Principles of Economics (London: 
Macmillan Co., 1936), 8th ed., p. 803. 

2 Tbid., p. 430. 


subsurface resources, as theirs was an 
immature commercial and an infant in- 
dustrial economy which was just break- 
ing away from an almost completely 
rural economy. But even as commerce 
and industry expanded, attention tended 
to shift away from land problems en- 
tirely. 

Marshall dealt but briefly with land as 
a factor of production. Although he held 
that “land must everywhere and always 
be classed as a thing by itself,”! he also 
observed that “land is but a particular 
form of capital from the point of view of 
the individual producer.”? Since then, 
economists have tended to center their 
attention on the production economics of 
the firm, and along with this has gone the 
tendency to merge the land concept and 
the capital concept.® Thus, special atten- 
tion to land as a distinct economic factor 
has declined among economic theorists 
and attention to subsurface resources in 
particular with few exceptions is no long- 
er given in general economics works. 

Among others, Gide and Rist have 
commented on the indifference of econo- 
mists to the problems of mineral lands, 
reminding them that “raw material is 
furnished by the mine as well as the 
soil,” and that “agriculture itself is an 
extractive industry.” A recent book de- 
voted entirely to the theory of rent re- 
fers merely in passing to the rent of 
mines.® Very often, in spite of recognition 
of the extreme importance of the subject 


3 E.g., see F. A. Fetter, ““The Passing of the Old Rent 


Concept,” 15 Quarterly Fournal of Economics 416-55 
(May, 1901). 

4 Charles Gide and Charles Rist, History of Economic 
Doctrines (New York: D. C. Heath & Co., 1913), 2nd 
ed., trans., p. 15. 

5C.R. Bye, Developments and Issues in the Theory of 
Rent (New York: Columbia University Press, 1940). 
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of subsurface economics, it is treated but 
meagerly. Taussig states that agricul- 
tural land, power and deep-water sites, 
forests and mineral lands “‘present some 
of the most intricate social and economic 
problems.” 

The major exceptions to the general 
trend sketched above were the interest of 
the institutional school in the property 
aspects of economic behavior, including 
property in land, and the development of 
the field of agricultural economics.” The 
institutionalists, as a group, soon began 
to stress problems other than those asso- 
ciated with natural resources. In the dec- 
ade of 1920, Ely’s Institute for Research 
in Land Economics and Public Utilities 
began work on many phases of land eco- 
nomics, particularly urban land econom- 
ics and real estate. However, the field of 
land economics has been developed pri- 
marily within the agricultural economics 
profession, and therefore emphasis has 
been placed upon the surface utilization 
of land. As a result of all these events, 
the problems of mineral resources have 
been left largely to the concern of geolo- 
gists, in terms of the availability of re- 
sources, and to engineers in terms of 
utilization. 

Although American land economists 
have actually been preoccupied with 
problems of the use of surface resources, 
they have considered problems of sub- 


6 F, W. Taussig, Principles of Economics (New York: 
Macmillan Co., 1929), pp. 7-8. 

7 Minor exceptions occur in a few rather isolated 
pieces of work, notably the following: L. C. Gray, “The 
Economic Possibilities of Conservation,” 27 Quarterly 
Fournal of Economics 497-519 (May, 1913) and “Rent 
under the Assumption of Exhaustibility,” 28 Zid. 466— 
89 (May, 1914); J. E. Orchard, “The Rent of Mineral 
Lands,” 36 Jdid. 290-318 (Feb., 1922); H. Hotelling, 
“The Economics of Exhaustible Resources,” 39 Yournal 
of Political Economy 137-75 (April, 1931); C. H. Ham- 
mar, “Economic Aspects of Conservation,” 7 Fournal of 
Land & Public Utility Economics 282-90 (Aug., 1931); 
J. Viner, “National Monopolies of Raw Materials,” 
4 Foreign Affairs 585-600 (July, 1926); R. T. Ely, et al., 
The Foundations of National Prosperity (New York: 
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surface resources to be within their field. 
In 1925, the American Economic Asso- 
ciation held a round table discussion at 
which Orchard presented a paper on 
geography and economic research in the 
production of minerals.* Describing the 
field of land utilization in the same year, 
Gray used the term “land resources” but 
noted that the land economist must be 
careful to distinguish between surface 
and subsurface resources “for they gen- 
erally do not compete.’® Ely and Wehr- 
wein define land economics in terms of 
space and the “natural forces and pro- 
ductive powers above and below that 
space,” but they also hold that ‘“‘mineral 
lands . . . do not conflict with other land 
uses except in rare cases.”’!° 

It is now becoming apparent that at a 
considerable number of points subsur- 
face exploitation affects surface utiliza- 
tion and tenure conditions, that the 
areas affected are larger than previously 
supposed, and that the maladjustments 
are often particularly severe when they 
do occur." This awareness, like certain 
other manifestations of land problems 
during the last decade, may be attributed 
in part to the development of the area 
concept in the field of land economics, 
planning and research. This approach 
forced attention to the varied uses of ail 
land in a given area and thus to prob- 
lems which previously were not within 


Macmillan Co., 1917); J. E. Pogue, The Economics of 
Petroleum (New York: John Wiley & Sons, 1921); J. Ise, 
The United States Oil Policy (New Haven: Yale Univer- 
vity Press, 1926); R. C. Smart, The Economics of the 
Coal Industry (London, 1930); and E. W. Zimmermann, 
World Resources and Industries (New York: Harper & 
Bros., 1933). 

8 “Round Table Conference: Economics and Geog- 
raphy,” American Economic Review, Supp., Mar., 1926. 

9L. C. Gray, “The Field of Land Utilization,” 1 
Fournal of Land & Public Utility Economics 152-9 
(April, 1925). 

10R. T. Ely and G. S. Wehrwein, Land Economics 
(New York: Macmillan Co., 1940), pp. 24, 390. 

11 The recent studies are referred to throughout the 
remainder of this paper. 
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the vision of students in the field.” 


The Extent of the Problem 


In the United States, 54 kinds of im- 
portant minerals are produced. In value, 
petroleum is by far the most important, 
accounting for about % of the total pro- 
duction. Coal is second in importance, 
and accounts for approximately 1/6 of the 
total value of all minerals produced in 
this country. Each of 47 of the 54 miner- 
als comprise only 2% or less of the na- 
tional total. From year to year, the rela- 
tive standing of the various minerals 
shows slight variation. Table I shows 


TaBLeE I. RELATIVE IMPORTANCE OF 
MINERAL Propuction, UNITED 
STATES, 1938* 








Value of 
Production 
(000 omitted) 


$1,969,065 2% 
835,600 ‘ 


Per Cent 


Mineral of Total 





Petroleum t 
Coal ae, 
Iron 356,875 
Gold 178,143 
Cement 156,535 
Stone 139,255 si 
Copper 110,216 2 
47 Others 608,194 14. 
Total 4,354,000 100.0% 











* U.S. Bureau of Mines, Mineral Yearbook, 1939, pp. 3-6. 
t Includes natural gas, natural gasoline, and crude oil. 


the value of the leading minerals and the 
total output for a fairly typical year, 


1938. 
An important classification of subsur- 


face resources for purposes of discussing 


12 Two efforts which were made early in the relation- 
ship of surface and subsurface relationships are not to be 
attributed at all to this explanation: the work of Dr. 
Hartman on mineral rights on farm lands and that of 
Dr. Sanders on smelter fumes and land cover. See, 
“Conservation of Mineral Rights Underlying Farm 
Lands,” Hearing . . . 72nd Cong., 2nd sess., on S.J. 247, 
Washington, 1933; “Mineral Resources of the Country 
as related to Farm Lands,” Letter transmitting... a 
report... 72nd Cong., 1st sess., S. Doc. 93, Washing- 
ton, 1932. J. T. Sanders, Reports, “Trail Smelter Inquiry 
before the International Joint Commission” and “The 
Trail Smelter Arbitral Tribunal, U. S. A.” (State De- 
partment (unpublished), 1935). 
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their relationship to surface land prob: 
lems is that which distinguishes “‘migra- 
tory” minerals from “solid” minerals. 
Migratory minerals include oil and gas. 
They are those subsurface resources 
which have the power of movement in 
the direction of decreased pressure. Be- 
cause of their volatile nature, they have 
a high degree of fluidity and are readily 
propelled by hydrostatic pressure, the 
pressure of gas, or combinations of both." 
Because of these characteristics, it is ob- 
vious that such minerals are bound to 
have a peculiar relationship to those sur- 
face lands that provide access. Solid 
minerals possess stability and fixity, 
withstand distortion, and are relatively 
incapable of movement.” 

One reason why relatively little atten- 
tion has been paid by land economists to 
the field of surface-subsurface resource 
relations is that a characteristic of min- 
ing is the limited area which it involves, 
whereas other extractive surface indus- 
tries, such as agriculture, forestry, and 
grazing, are characterized by the large 
amount of space they require. For in- 
stance, Ely and Wehrwein point out that 
“mining occupies about 24,000,000 acres 
or approximately the same area as the 
farmsteads of the United States.”!6 Dr. 
Wehrwein lends further clarification by 
indicating that “cities cover less than all 
the farmsteads put together, and the 
mining area is about equal.””!” 

To appreciate fully the impact of min- 

13 U. S. Bureau of Mines, Mineral Yearbooks (Wash- 
ington, 1932-1939, inclusive). 

M4 See: Ely and Wehrwein, op. cit., p. 399; W. F. 
Cloud, Petroleum Production (Norman: Univ. of Okla. 


Press, 1937), pp. 26-45; and Dorsey Hager, Practical 
Oil Geology (New York: McGraw-Hill Co., 1938), pp. 
1-35, 322. 

5 See W. L. Summers, Law of Oil and Gas (Kansas 
City: Vernon, 1938), pp. 1-4; H. Ries, Economic Geology 
(New York: John Wiley & Sons, 1930), p. 117; and 
Joseph LeConte, Elements of Geology (New York: D. 
Appleton & Co., 1908), p. 88. 

16 Ely and Wehrwein, op. cit., pp. 390-1. 

17 In a memorandum to the authors. 
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eral exploitation on surface land prob- 
lems, at least three other considerations 
must be taken into account besides the 
extent of the area of actual mineral op- 
erations. In the first place, the spots of 
mineral resource occurrence are widely 
scattered throughout the country. Sec- 
ond, a mineral deposit represents a high- 
ly concentrated total valuation which, 
even for a small area, can dwarf the sur- 
face production values of a much larger 
territory. Third, as a corollary of the 
high values placed on minerals, the pros- 
pect of mineral discovery has important 
land-economic implications just as well 
as actual discovery or production. 

Space is lacking to present detailed in- 
formation on the exact geographical dis- 
tribution of mineral lands in the United 
States. With the exception of a few New 
England states, and one or two others, 
almost every state produces one or more 
minerals in significant quantities. In the 
production of bituminous coal alone, 4 
of the 48 states each reported an output 
of more than a million tons in 1930, a low 
production year.!® Numerous states pro- 
duce important quantities of petroleum. 
Notable fields are located in the Upper 
Ohio Valley region, along the Gulf of 
Mexico, in Oklahoma and California, 
and new fields are opening in Corn Belt 
states. Precious metals are mined in all 
the Rocky Mountain and Intermoun- 
tain Basin states, iron ore in the Lake 
States, and lead and zinc in numerous 
areas, and particularly in the famous 
Tri-State area of Missouri, Oklahoma 
and Kansas. 

The significance of this wide distribu- 
tion of mineral production is heightened 
by the fact that mineral resources repre- 
sent intensive concentrations of eco- 
nomic values, as is roughly indicated by 
considering the proportion that subsur- 
face mineral production is of the total 


18 Zimmermann, OP. Cit., Pp. 473. 
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value of soil and mineral output com- 
bined. In 25 states, subsurface produc- 
tion made up more than 15% of total 
mineral-agricultural values; in 14 states 
it was over 30%; and in 9 states it was 
over 44%. For the country as a whole, 
30% of the total farm and mine output 
came from below the land surface. The 
figures by regions are given in Table II. 


TaBLe II. AVERAGE ANNUAL TOTAL VALUE 
or AGRICULTURAL AND MINERAL PRo- 
DUCTION AND ProporTION oF Eacn, 

BY REGIONS, 1932-1938* 








Total 
Value 
Mineral- 
Agricul- 
tural Pro- 
duction 


Per 
Cent 
from 

Agricul- 
ture 


Regionf 


(000 
omitted) 


$ 1,856 92% 
25,679 64 
10,441 92 
13,819 92 
15,797 52 

4,032 79 
8,842 58 
80,446 11% 





New England (1) 
Ohio Valley-Lakes (2) 
Southeast (3) 

North Central (4) 
South Central (5) 
Northwest (6) 
Southwest (7) 

U. S. Total 


42 
29% 














* Sources: U. S. Bureau of Mines, Mineral Yearbooks, 1032-19393 
“Gross Farm Income and Governmental Payments, 1936-1939," 
U. S. Bureau of Agricultural Economics; Agricultural Statistics and 
Yearbooks, 1932-1939. The relative measurement of value of agricul- 
a= a is based on gross farm income plus government pay- 

mt Regions (7) Me., N.H., Vt., Mass., Conn., R.I.; (2) N.Y., we” 

Xe Del., Md., Va., W, Va. Ky., 0." Ind. ii, Mich.; (3) N 

Tenn., “a, Ala. Fla. Miss., Ark (4) W is., Minn., Ta., Me” 
(s) La., Tex., O Kan.; (6) Mont., Wyo., 
on Wan: Wor ro) Colo., Ariz., tuk Nev., Cal. 

Figures on the relative value of farm 
and mine output in parts of states or in 
counties where minerals are produced 
would show still higher proportionate 
importance for the subsurface resources. 
For example, when a new oil field is 
brought into production, the value of the 
output can easily run into millions of dol- 
lars. Even though the actual production 
operations are limited to a very small 
surface area, the value of the output will 
create social and economic tremors that 
will be felt over an area far out of pro- 
portion to the size of the production area 


itself. 
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From this characteristic arises the fact 
that surface land problems are created 
not only by the actual exploitation of ex- 
isting mineral resources, but also by the 
expectation or hope of future discovery 
and exploitation of minerals. It is neces- 
sary, therefore, to consider as a part of 
the total area of surface-subsurface rela- 
tionships, not only the zones of influence 
of actual mineral production but also the 
zones of influence of probable and po- 
tential subsurface exploitation. A recent 
study in Oklahoma gives striking evi- 
dence of the importance of this con- 
cept.!* 

In the Oklahoma study it was found 

that only 3.6% of the area of the state 
could be considered as a zone of actual 
mineral production influence. But the 
probable development of oil and gas re- 
sources was an important influence over 
an area which comprised 26.4% of the 
total area of the state. Areas were classi- 
fied as under the influence of potential 
subsurface development only if they 
met the following rather exacting defini- 
tion: 
“Areas in which there is or have been active 
leasing, royalty transactions, or mineral deed 
transfers, and which are capable from a geo- 
logic structural standpoint of having sub- 
surface deposits, but in which sufficient 
proof to establish probability of development 
has not been secured.” 


On this basis, 56.9% of the state was in- 
cluded in the potential influence classi- 
fication. In other words, although only 
4% of the area of Oklahoma is affected 
by actual mineral production, the area 
which must really be considered as in- 
fluenced by subsurface resource factors 
represents 87% of the area of the state. 


19 James Salisbury, Jr. and L. A. Parcher, “‘Agricul- 
ture and Other Surface Land Uses as Influenced by 
Mineral Developments,” Current Farm Economics, 
Okla. Agric. Exper. Sta., February, 1941. 

20H. R. Moore and R. C. Headington, Agriculture 
and Land Use as Affected by Strip Mining of Coal in 
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Comparable studies have not been 
made in other states, so there is no way 
to estimate the total area of actual, pos- 
sible, and potential mineral development 
influence for the United States. An Ohio 
report”? indicates that, although no more 
than 700 acres of land have ever been 
stripped for coal in any one year in 18 
counties, nevertheless in just six coun- 
ties leases for stripping or shaft mining, 
purchase by coal companies, and the 
taking of mineral rights have affected at 
least 250,000 acres of land in the last 20 
years. In IIlinois, preliminary estimates 
are that over 183,000 acres may be un- 
derlain with strippable coal; already 
some 80,000 acres are owned or controlled 
by strip-mine companies; but the aver- 
age annual acreage actually stripped is 
less than 1,000 acres.” Further, it is well 
known that in many parts of the coun- 
try, titles to rural lands are clouded by 
restrictions on mineral rights, even 
where there is almost no likelihood that 
minerals will ever be found. 

A correct estimate of the area of land 
influenced by potential and probable 
mineral exploitation as well as actual op- 
erations over the country as a whole 
would no doubt be startling. In any 
event it is certain that a much greater 
area is affected than would be inferred 
from the spatial extent of known pro- 
ducing units. 


Types of Effects on Surface 
Problems 


The general effect of subsurface utili- 
zation on surface land problems may 
now be considered. For convenience, it 
is necessary to combine certain charac- 


Eastern Ohio, Dept. Rural Economics Mimeo. Bul. No. 
135, Ohio Agric. Exper. Sta. and U. S. Bureau of Agri- 
cultural Economics, Columbus, 1940. 

21H. W. Hannah and B. Vandervliet, “Effects of 
Strip Mining on Agricultural Areas in Illinois and Sug- 
gested Remedial Measures,” 15 Fournal of Land & 
Public Utility Economics 296-311 (August, 1939). 
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teristic effects into groups, although it 
should be borne in mind that the effects 
are actually manifest as complex, inter- 
related problems, and that the grouping 
used here is not necessarily exhaustive. 
The effects of subsurface resources on 
surface land problems may be classified 
arbitrarily as follows: (1) land valuation 
and transfer, (2) land tenure, (3) land 
settlement, (4) surface land utilization, 
(5) land taxation, including for present 
purposes certain local government prob- 
lems, and (6) problems of land conser- 
vation and reclamation. 

It should be emphasized that prob- 
lems of conflict between surface and sub- 
surface resource use are dynamic. The 
relationship changes throughout the his- 
tory of the utilization of subsurface re- 
sources. This phenomenon has _ been 
described as a cycle of subsurface re- 
source exploitation in which definite 
phases have been found and described.” 
These stages of the cycle will be referred 
to as the four periods or stages of discov- 
ery, development, production, and aban- 
donment. 

Land Valuation and Transfer. By far 
the most universal conception of sub- 
surface resource influence is that which 
arises from reports of fantastic fortunes 
being created through the direct and in- 
direct effects of mineral discovery on 
land prices. When deposits are uncov- 
ered or when geological indications of 
probable mineral occurrence are given in 
an area previously exempt from subsur- 
face influence, very soon an avalanche of 
demands for titles to the lands pours 
down. This phenomenon is known to 
every reader of the most elementary his- 
tory book, yet recent developments in 
the Dakotas and in the Ohio Valley indi- 
cate that the historical ‘“‘rushes” are not 
isolated instances and that gold is not 


% James Salisbury, Jr., “Influence of Subsurface 
Properties upon Land Utilization,” paper presented at 
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the only subsurface resource that at- 
tracts spectacular attention, 

The rush to obtain titles is caused by 
the wide margin which exists between or- 
dinary surface land values and the val- 
ues placed upon those surface titles 
which in this country give legal access to 
minerals. Three general types of de- 
manders for subsurface property rights 
can be distinguished: (1) The bona fide 
operators who are often able to gain con- 
trol of the most likely territories, as they 
have the mining engineers, the geolo- 
gists, and geophysical equipment at 
hand, and have also the most adequate 
financial support; (2) professional specu- 
lative organizations or individuals whose 
sole interest is in taking the spread be- 
tween the prices of land with and with- 
out known subsurface resources; (3) the 
local resident, a non-professional specu- 
lator who engages in the transactions 
because he has ready contact with the 
local title holders. 

For the purposes of this paper, it is 
particularly significant to note that the 
spatial pattern of the title-taking has 
certain peculiar characteristics, that the 
properties in which these groups deal, 
particularly the latter two, have no nec- 
essary relation to the areas from which 
minerals will really be taken, and that 
nevertheless the scale of values at which 
all of their transactions take place is far 
above the previously existing level of 
land values. 

A common first step in an area where 
the presence of subsurface resources is 
hinted is the execution of leases over a 
wide area. A recent illustration is in the 
Dakotas where it is reported that ap- 
proximately 5,000,000 acres have been 
leased during the last year because of a 
report that the geological structure of 
the area is such as would be favorable to 


the Annual Meeting of the Southwestern Social Science 
Association, Dallas, Texas, April, 1941. 
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the accumulation of migratory miner- 
als.% A corollary transaction is usually 
the speculative taking of fee simple or 
subsurface fee titles, and this is usually 
done, even by a single purchaser, in a 
checkerboard pattern. 

The importance of this advance real 
estate transfer activity was revealed in 
an Oklahoma study™ in which it was 
found that for equal long-time periods 
and in equal-sized areas, there had been 
three times as many property transfers 
in an area of “probable” mineral devel- 
opment as in an area with no subsurface 
influence, and even % more transfers in 
the probable zone than in actual pro- 
duction areas. There were 1% as many in 
the “potential” zone of influence. An 
analysis of warranty deed transfers for 
separate parcels, but in the same areas, 
indicated the same ratio. 

Early property transfers are ‘usually 
made in relatively small parcels because 
of the impossibility of knowing exactly 
when actual production may take place 
and the hope of having title to at least a 
small parcel that may be strategic to 
such operations. Also, in the case of mi- 
gratory minerals, ownership of a very 
small space gives access to a dispropor- 
tionately large volume of subsurface re- 
sources. 

In areas that are in the production 
stage, a higher concentration of owner- 
ship and control of the land is found 
than in probable and potential zones of 
resource exploitation. And this control 
is largely in the hands of operating com- 
panies. In probable zones of influence, 
individual and corporate speculative 
title dealers’ holdings are predominant, 
whereas in areas that may be called po- 
tential zones of mineral influence, title to 


% “Teasing Foreshadows New Developments in 
North and South Dakota,” The Oil and Gas Fournal, 
Feb., 1941. 

* James Salisbury, Jr., Subsurface Land Ownership in 
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subsurface property is mainly in the 
hands of local non-professional specula- 
tors of the third type mentioned above. 

In a study of the Ramsey area in Okla- 
homa,” about 60% of the properties 
were held by persons interested primar- 
ily in subsurface resource income and 
about 5/6 of these were in the hands of 
professional speculators. Forty per cent 
of the properties were still held by per- 
sons and institutions whose primary in- 
terests were in surface land utilization. 
Yet even in the property transactions 
among members of this group (which in- 
cludes, for example, insurance com- 
panies, commercial banks, the Federal 
Land Bank, etc.) it was still common for 
a party to a transaction to arrange to 
assure to itself a portion of any possible 
future mineral proceeds, however re- 
mote. 

It is already obvious that upon even 
the earliest evidence of possible mineral- 
resource activity, an ownership pattern 
at once begins to grow complex, if only 
because of the heightened activity in 
property transfer. But this complexity 
grows even worse because of the splitting 
of tenures which ensues, as will be shown 
later in this paper. 

It should be reemphasized that the 
increased activity in property transfers 
which takes place over an area much 
wider than that of actual production, 
and in a scattered pattern, is carried on 
at a valuation level far in excess of that 
of ordinary land prices. In the Dakota 
activity already referred to, it is re- 
ported that the annual payments for 
leases alone range in amounts exceeding 
past-delinquent plus current normal tax 
levies on the properties. In the Osage 
Reservation in Oklahoma, bonuses on 


an Agricultural-Oil Producing Area: Ramsey Area, 
Payne County, Okla., typewritten report, 1939. See also 
Salisbury and Parcher, op. cit., p. 23. 

% Tid. 
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oil-right leases amounted to approxi- 
mately $143 per acre, and this was in ad- 
dition to an annual rental of $1.25 per 
acre. These fees represent prices on the 
privilege of holding probable oil land. 
Actual oil production would result in 
further royalty payments.” 

At least two further comments should 
be made with respect to transfers and 
values. If and when an area shifts from 
the exploration into the development 
and production stages of the cycle, then 
a corollary land boom is initiated for 
other uses, notably for residential lands 
for the workers in the resource industry 
and for commercial sites to service their 
needs. A visitor to incipient towns like 
Tinsley or Oil City, Miss. or Pure City, 
Okla. will find subdivisions laid out on 
lands recently used for agriculture and 
offered for sale at town-lot prices. 

Finally, it should be stressed that all 
influences of minerals on land values are 
not inflationary. In any area affected by 
subsurface influences, sharp recessions in 
the land values occur, even during the 
production period, when it becomes defi- 
nitely known that certain parcels will 
not be developed. Similar and more 
widespread declines in value occur when 
the exploitation cycle reaches the aban- 
donment stage. This decline will apply to 
lands formerly under development, lands 
held speculatively, and lands used for 
supplementary enterprises. 

Furthermore, the production of cer- 
tain minerals is reported to cause de- 
creases in the values of adjacent lands 
not underlain by minerals simply be- 
cause of the proximity of mineral opera- 
tions. In some areas where strip coal 
mining is in progress, loan values on 
farms in the surrounding area are re- 


26 “Oil and Gas in Oklahoma,” Okla. Geological Survey 
Bul. 40, Vol. 1, July, 1928. 

27 Hannah and Vanderviliet, op. cit. 

28 Albert L. Toenges, Reclamation of Strip Coal. Land, 


duced as much as 35%,?" whereas the 
particular farm lands purchased for 
stripping may be transferred for amounts 
that dwarf the original value of the sur- 
face land itself. 

Land Tenure. As tenure arrangements 
in areas of subsurface influence are ex- 
ceedingly complex, in this general dis- 
cussion it is only possible to indicate the 
scope of this phase of the problem and to 
point to some of the more important as- 
sociations between surface and subsur- 
face land tenure. 

In the past, in the United States, own- 
ership interests in mineral values were 
usually obtained in a fee simple land 
tenure. Now, however, many owners 
hold nothing more than fee title to the 
subsurface resource. Thus, they free 
themselves from the responsibilities that 
accompany absolute ownership of land. 
Mineral land tenure takes countless 
forms. These vary with the kind of min- 
eral, the level of surface land values, lo- 
cal custom, and state legislation. 

For example, in Illinois and Kansas 
strip coal areas, ownership is commonly 
of the fee simple type, whereas, in Ohio 
shaft- and strip-coal areas, outright 
land ownership is relatively uncommon.”® 
Separation of surface and mineral own- 
ership is even more striking in some of 
the newer oil areas. 

Land tenure maladjustments are like- 
ly to become increasingly severe under 
the separation of all or part of the sub- 
surface rights from surface rights.?® Un- 
der the “bundle of rights” concept of 
property the separation of surface and 
subsurface is a splitting of the bundle. 
Through the medium of a mineral or 
subsurface deed the fee simple owner 


R.I. 3440, U. S. Bureau of Mines; and Moore and Head- 
ington, op. cit. 

29 See R. T. Klemme, “Some Facts Concerning the 
Ownership of Land in Oklahoma,” Current Farm 
Economics, Okla. Agric. Exper. Sta., August, 1940. 
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may convey all or part of his right to the 
subsurface land to a subsurface pur- 
chaser. The subsurface purchaser in turn 
may break into his portion of the sub- 
surface stick of the “bundle” and trans- 
fer a part of his rights. Thus, the original 
stick of the “bundle” is broken apart 
into many segments. 

Through a mineral-deed type of con- 
veyance the transfer of this property 
right may be in perpetuity (although a 
legal question arises). This transfer of 
subsurface right is often made on the 
basis of an undivided proportion of a 
specific tract of land. The owner of the 
subsurface right, or the owners, indi- 
vidually or collectively, of a subsurface 
right, may surrender that right for a pe- 
riod of time by leasing to a subsurface 
tenant who pays rent, and often a rent 
bonus, for the use of the subsurface land. 
The subsurface tenant may delay the ac- 
tual development of a mineral resource 
by making the specified rental payment 
for the privilege of delay in lieu of a 
royalty payment. A royalty payment is 
usually made in the form of a specified 
part of the gross mineral taken after the 
property becomes productive. Thus the 
original fee simple owner of the “bundle” 
which included rights to use the surface 
and the subsurface land surrenders some 
of his rights. The fact remains, however, 
that this same subsurface right is only a 
part of the sticks in the entire “bundle.”® 

Both the surface owner and the sub- 
surface owner have certain overlapping 
or joint rights to the surface land; for 
example, the right of ingress and egress 
and trespass at all times, or the right of 
partition. The surface owner retains the 
right to take his produce from the sur- 

30 Ely and Wehrwein, oP. cit., p. 76. 

31 W. L. Summers, in a memorandum to the authors. 

8 The reader should be reminded that, although sep- 
aration of surface and subsurface fee is a relatively re- 


cent development under the American land system, it 
is not entirely new. In some countries, surface ownership 
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face of the land; the mineral owner re- 
tains the right to take Ais produce from 
underlying strata. Many times in at- 
tempting to enjoy their individual rights, 
conflicts arise. Legally, it is possible to 
create separate estates in the subsurface 
of land. Where the fee has been sepa- 
rated, many unanswered questions are 
coming before the courts. Dr. Summers 
has indicated that 

“... legal a have arisen where the 
interests of the surface and subsurface 
owners have conflicted, ... this also holds 


true where separate estates in the surface and 
solid minerals have been created.’’ 


Space prohibits any complete analysis 
of this highly technical aspect. Certainly 
the courts themselves have not yet 
agreed on the nature of the legal interest 
created by subsurface conveyances. The 
important point is that persons inter- 
ested in surface utilization may retain a 
title in the tenure even while the subsur- 
face is being exploited by another owner 
of the minerals. Another segment of 
this discussion will elaborate on the re- 
sulting surface conservation problem. 

The land tenure problems in an area 
influenced by subsurface resources do 
not end with the complexities and uncer- 
tainties of titles resulting from the mi- 
nute splitting of the fee. Another whole 
phase is that associated with the increase 
in the tenancy status of operators of the 
surface resources. Nelson has recognized 
that “‘the percentage of farms... that 
are rented . . . and the area exploited for 
its mineral production closely coin- 
cide.” 

This correlation may be explained by 
the purchase of some farm lands in full 
never did imply subsurface rights, and where this 
(Roman) system of tenure prevailed, conflicts between 
surface owners and subsurface users were of course 
common. 

33 Peter Nelson, “Land Tenure and Agricultural Con- 


servation,” Current Farm Economics, Vol. 2, No. 2, 
Okla. Agric. Exper. Sta. 
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fee simple by persons who are interested 
only in mineral extraction or in land 
value speculation. Such owners are in- 
terested in renting these lands for surface 
use during the period between purchase 
and development, or after it is known 
that the particular property will not be 
developed, or when the area purchased 
exceeds the room needed for actual op- 
erations. The association is further ex- 
plained by the retirement of farmers who 
have sold or leased parts of their prop- 
erty for amounts sufficient to allow their 
retirement from physical work, or their 
removal to other farming areas. The sup- 
ply of renters of such lands is increased, 
on the other hand, by the influx of peo- 
ple who are attracted by the boom but 
who do not seek or are unable to obtain 
regular employment in the operating en- 
terprises. 

These observations are supported by 


4 These figures are from a study, not yet published, 
by James Salisbury, Jr., and L. A. Parcher and Peter 
Nelson of the Oklahoma Agricultural Experiment Sta- 
tion. 
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studies in Oklahoma which show that, 
whereas 61% of the farms in the state as 
a whole are rented, the percentage of ten- 
ant farms is 65 in zones of potential min- 
eral influence, 69 in probable zones, and 
72 in actual areas of operation. In three 
specific oil-producing townships, tenant 
farms comprised from 81 to 91% of all 
farms. Furthermore, whereas % of the 
owner-operators had been on their places 
for 15 years or more and over 1% for 3 
years or more, almost 14 of the tenant- 
operators had been on their present 
farms for only one year or less and 3% for 
two years or less.* 

The second installment will conclude 
the discussion with a consideration of 
the effects of subsurface resources on the 
problems of land settlement, surface land 
utilization, land taxation, and land con- 
servation. 


% These figures are from an unpublished report, 
J. Salisbury, Jr., Land Utilization in Creek County, Okla- 
homa, 1940, which is a part of a general cooperative 
study between the Bureau of Agricultural Economics 
and the Oklahoma Agricultural Experiment Station. 





The Local Housing Authority and the 


Municipal Government 
By ANNETTE BAKER FOX* 


7 40-year struggle for the integra- 
tion of local government in the in- 
terest of concentrated public responsibil- 
ity, efficiency, and economy has now to 
be waged on a new front. Like the gov- 
ernmental functions new a century ago, 
public housing is administered by a le- 
gally independent board of non-salaried 
officials with overlapping terms. Al- 
though this new authority lacks the 
power to tax, its independence creates 
serious problems in the coordination of 
local government. 

A public housing program touches 
practically every phase of municipal gov- 
ernment—health, safety, recreation, ed- 
ucation, welfare, public works, as well as 
the overhead management of a munici- 
pality, especially finance and planning. 
Furthermore, public housing projects 
constitute only one element in a com- 
prehensive local housing program. As 
large scale developments they signifi- 
cantly change the city pattern. Their ef- 
fects on urban life are prolonged over 
generations and radically alter the de- 
velopment of the city as a whole, socially 
as well as physically. Consequently, the 
activities of the local housing authority 
are certain to become an intimate con- 
cern of the municipal government. On 
the other hand, no public housing pro- 
gram undertaken by the housing author- 
ity may hope for success without active 
collaboration of the local government. 

With these considerations in mind, 
case studies were made in New York 


* Reader in Politics, Bryn Mawr College. 

1The complete data may be found in the writer’s 
“Coordination of the Local Housing Authority with the 
Municipal Government” (unpublished Ph.D. disserta- 
tion, Department of Political Science, University of 


City, Chicago, Philadelphia, Pittsburgh, 
and Buffalo to ascertain the extent to 
which adequate municipal coordination 
has been (or can be) achieved with the 
independent housing authority.1 


Coordinated Public Policy 


Not only do uncoordinated govern- 
ment activities mean that the taxpayers’ 
money is being wasted, but conflicting 
public policies may result. Of two policies 
in conflict both cannot faithfully mirror 
the public will. The electorate expects 
the city council and mayor to be respon- 
sible for deciding public policy for the 
municipality. Without coordination, an 
independent unit operating in the same 
area may interfere with the execution of 
this policy. 

In all five cities under discussion some 
municipal control over the housing au- 
thority was possible largely because of 
the power of the city council to approve, 
reject, or secure modification of a “‘co- 
operation contract.” This agreement em- 
bodied the housing authority’s proposals 
to the city government concerning pay- 
ments in lieu of taxes on housing proj- 
ects, provision of municipal services, 
and the acceptance by each govern- 
mental unit of responsibility for other 
details. No United States Housing Au- 
thority project could be built without 
municipal consent to this contract. The 
general form and content were prescribed 
by USHA, although some modification 
at the municipal level was permitted. 
Once the city had approved a contract, it 
Chicago, 1941). Experience in defense housing lies out- 
side the scope of this study, since the local housing 


authority has acted, if at all, merely as the agent of the 
Federal Government. 
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lost the opportunity to impose further 
restrictions on the housing authority 
with respect to that project. Thus, the 
cooperation contract is not a device for 
continuous coordination. 

Where a general understanding exists 
between members of the housing author- 
ity and the municipal government re- 
garding the goals to be achieved, coordi- 
nation on a voluntary basis occurs. This 
largely explains the notable progress of 
public housing in New York City and 
Pittsburgh. Experience in New York 
City also reveals that a forceful munici- 
pal executive can continue to influence 
housing authority policy, even contrary 
to the spirit of the law which specifies the 
independence of the authority. He can 
thus bring about coordination and con- 
centrated responsibility. Effective co- 
ordination was evident also in Pitts- 
burgh, where the chairman of the hous- 
ing authority was an influential member 
of the city council. 

A perverted type of policy coordina- 
tion takes place when a political machine 
gains control not only of the municipal 
government but of independent units as 
well. In spite of the faith expressed by 
advocates of independence, separate or- 
ganization does not guarantee immunity 
from corrupt politics. Fortunately, local 
housing authorities with very rare excep- 
tions have so far resisted the intrusion of 
the spoilsmen. The members have been 
high-minded, public-spirited citizens; 
they have not yet become bored with the 
monotonous duty of maintaining the 
projects they have been constructing. 
With its power to withdraw operating 
subsidies from offending authorities, the 
continued vigilance of USHA has also 
been a factor supporting incorruptible 
administration. 

Whether or not the housing authority’s 
policies are closely integrated with those 
enunciated by the city council, what 
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about its relationship with the commu- 
nity at large? Harmonious contacts be- 
tween the housing authority and social 
and civic groups representing the articu- 
late public may in turn influence the re- 
lationship of the housing authority to the 
government itself. Among the devices for 
securing public support, housing authori- 
ties have sought the assistance of citizen 
advisory committees. This was especially 
notable in Philadelphia, where the au- 
thority also used the public meeting to 
discuss policies. 

Full public reporting, so that citizens 
know what the housing authority is do- 
ing and its future plans, enables the pub- 
lic to decide whether a housing authority 
has in fact been responsive to the com- 
munity’s needs and desires. Most ef- 
fective were the annual reports which 
housing authorities in New York City, 
Philadelphia, and Chicago have pub- 
lished. In addition, all (Chicago very 
belatedly) carried on extensive publicity 
programs. In general, the housing au- 
thorities were more fully informing the 
public about their activities than were 
most old-line municipal departments. 
Housing, like any new function, needs 
popularizing—thus the emphasis on full 
reporting and “educational” work. 

The housing authority exhibits two 
disadvantages common to older inde- 
pendent units. (1) In a complicated ar- 
ray of overlapping governments the 
authority adds just one more unit, fur- 
ther dividing public attention to the 
detriment of the local government as a 
whole. (2) Closely related to the compe- 
tition for public attention is the competi- 
tion for public funds. In 1938 while the 
services of the regulatory housing agen- 
cies in the municipal departments lan- 
guished in Philadelphia for want of 
money, the housing authority received 
$20,000 to discover substandard housing 
ready for demolition. The crisis two years 
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later over expanding the Philadelphia 
housing program was based in part on 
the dissatisfaction of the municipal 
government over the amount of the 
payments to be made in lieu of taxes. 
Looking upon the housing authority as a 
separate body, the municipal officials 
sought to obtain as much as possible of 
the funds controlled by the housing au- 
thority. In other cities the housing au- 
thorities have ordinarily received much 
more adequate support from the munici- 
pal government in proportion to their 
needs than have the municipal housing 
regulatory agencies, which are notori- 
ously understaffed and underpaid. 


Coordinated Fiscal Administration 


When the municipal government al- 
locates its proposed expenditures, policy 
determination merges with fiscal control. 
In adopting a cooperative policy regard- 
ing housing authority projects, the mu- 
nicipal government agreed to lend or 
give the housing authorities funds for 
working capital; most cities also made 
substantial contributions toward the de- 
velopment cost of the projects. Never- 
theless, the fiscal officers of the municipal 
government, except in New York State, 
had no jurisdiction over the budgeting, 
accounting, or expenditure of funds by 
the housing authority, unless the author- 
ity requested and obtained additional 
loans or appropriations for administra- 
tive expenses or working capital. When 
these funds had been used up or paid 
back, the municipal officials had no fur- 
ther control. 

Under the Public Housing Law of 1939 
in New York State,? additional powers 
and responsibilities were granted to the 
city council (in New York City to the 
Board of Estimate). For future projects 

2N. Y. Laws 1939, c. 808. 

8 In addition to overhead management, coordination 


is also promoted by the use of municipal auxiliary serv- 
ices. All the housing authorities had close contacts with 
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it must approve the plans prepared by 
the housing authority. If the latter sells 
bonds to private individuals or corpora- 
tions, obtains state aid—which requires 
a periodic matching municipal sub- 
sidy—or receives loans and subsidies 
from the municipality itself, the council’s 
approval must be obtained. Loans and 
subsidies from the municipal govern- 
ment must be approved according to the 
same procedure as municipal capital proj- 
ects. The council must also approve sal- 
ary schedules of the housing authority. 

Housing officials today face a dilem- 
ma. They must choose between adequate 
local financial support and retaining 
their valued independence. Income from 
projects built through USHA aid cannot 
bear the complete cost of a well rounded 
housing program. Yet, if the municipal 
government were to make annual appro- 
priations to the authority, as though it 
were a non-self-sustaining municipal de- 
partment, the authority should be sub- 
ject to the same municipal fiscal controls 
as a regular department. In this way fi- 
nancial responsibility would be insured. 
Furthermore, the fiscal operations of the 
housing authority might be coordinated 
with those of the municipality through 
overhead management, for the fiscal of- 
ficers conduct most of the investigating, 
planning, and coordinating work of the 
municipality.’ 

In most cities the one sizable annual 
subsidy provided by the municipal gov- 
ernment for the housing authority is in 
the form of tax exemption. Without go- 
ing into a lengthy discussion of the pros 
and cons of such a subsidy, the most im- 
portant disadvantages from the point of 
view of coordination are these: (1) it is a 
subsidy whose precise amount is difficult 
to calculate; (2) it tends to distribute the 
the municipal department of law, which in some cases 
provided legal counsel for the authority. New York City 


and Pittsburgh purchasing and testing agencies were 
also used by the housing authorities in those cities. 
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tax burden haphazardly and inequita- 
bly;* (3) it is inflexible; (4) it admits of 
no administrative control or check on 
standards; and (5) it arouses a deep-seat- 
ed hostility which has already become 
serious in some cities. 

Proponents argue that tax exemption 
is perhaps the only expedient form of 
subsidy now available. They do not want 
to risk the probable delay and opposition 
to more direct methods of subsidy, such 
as appropriating to housing the proceeds 
of an additional tax levy. They contend 
that housing should not be singled out to 
suffer because of the faulty and inade- 
quate tax system. They claim that tax 
exemption does not directly and immedi- 
ately withdraw money from public 
funds. It would follow that the financial 
plight of municipalities today is not ag- 
gravated by this particular demand for 
additional expenditures. Yet proponents 
seldom specifically recognize that, where 
no additional taxes are imposed, housing 
is favored at the expense of other, per- 
haps equally vital, municipal services. 

Federal officials, in justifying the 
USHA requirement that there be tax ex- 
emption, argue that slum property does 
not return much in taxes anyway and the 
loss in tax revenues will be offset by the 
lowered costs of servicing former slum 
areas and by the increased valuation of 
surrounding property. To be consistent, 
the USHA formula for maximum per- 
missible payments in lieu of taxes should 
take account of this argument. Instead, 
it limits these payments to a percentage 
of the total shelter rent, a figure which 
bears no relation to the above argument. 

Tax exemption for the few projects so 
far built did not unduly upset municipal 
finances in the cities studied, although it 
probably generated as much hostility to 
public housing as the imposition of an 

4 For example, where the local subsidy is in the form 


of tax exemption, low income families not so fortunate 
as to be admitted to the projects may pay part of the 
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additional tax to pay for an outright sub- 
sidy. Should public housing become much 
more extensive and continue to be sub- 
sidized through tax exemption rather 
than through an increase in taxation, the 
municipal revenue-base would be very 
seriously affected. There is already a 
large amount of tax exempt property. 
The danger of too great dependence on 
tax exemption is now being averted only 
in New York City, where additional 
taxes (not directly on real estate) are 
levied to subsidize state and municipal 
housing. Furthermore, state-aided proj- 
ects under the 1939 housing law in New 
York may be tax exempt only on the 
difference between the assessed valuation 
of the property, both land and buildings, 
on the date of the signing of the loan con- 
tract and its valuation after completion 
of the project. Even this exemption is at 
the discretion of the municipality. 

Because tax exemption is the “easiest 
method” of subsidy it tends to postpone 
urgently needed tax reforms. The ab- 
sence of scientifically administered assess- 
ment systems, the penalty accompany- 
ing property improvements through re- 
sulting increased taxes, the inequitable 
distribution of revenues collected from 
the municipalities by the state, the need- 
lessly complicated tax foreclosure pro- 
ceedings which render difficult the use of 
tax foreclosed property for municipal 
purposes—all these faults in the tax sys- 
tem directly affect the housing problem 
itself. 

In general, fiscal coordination between 
the housing authority and municipal 
government exists only in a rudimentary 
form, although New York State adopted 
legislation in 1939 providing for much 
closer financial relations between city 
and housing authority. Municipal con- 
trol over housing authority finances is 


subsidy through higher rents to cover increased taxes on 
non-exempt property. 
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barred both by law and by the form of 
municipal financial aid—tax exemption. 


Coordinated Personnel Management 


Although hitherto more important in 
theory than in practice as an agency for 
overhead management, the role of the 
civil service commission in coordination 
must not be overlooked. Ideally, the 
commission should act not only as an 
auxiliary but as a staff agency, continu- 
ally seeking to improve personnel pro- 
grams and to coordinate personnel poli- 
cies on all fronts. Actually, the municipal 
civil service commission has not always 
performed well even its elementary aux- 
iliary function of selecting personnel on 
a non-political basis. 

The quality of civil service adminis- 
tration is one reason why many housing 
officials are reluctant to be placed under 
the jurisdiction of the civil service com- 
mission. Also important is their belief 
that housing is too new a profession for 
the standardized procedures of the merit 
system to produce uniformly satisfac- 
tory appointments.’ Most discussion of 
housing and civil service centers around 
the recruitment for positions requiring 
specialized competence in public hous- 
ing. There would seem to be little reason 
why positions outside this category 
should not be filled through the civil 
service commission. Other aspects of per- 
sonnel management, such as promotions, 
disciplinary actions, and retirement sys- 
tems, have not yet raised difficult prob- 
lems for most housing authorities. 

In brief, the personnel system of the 
housing authority has not been coordi- 
nated with the municipal civil service 
except in a very few cities, notably New 
York. The merit system is spreading in 
the public housing field, but the low level 

5 New York, Michigan, and Connecticut have led the 
way in requiring the merit system for housing author- 
ities. For over two years authorities in New York City, 


Detroit, and Syracuse have selected their personnel 
through the municipal civil service commission, whereas 
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of administration in the municipal civil 
service commission is an effective ob- 
stacle to coordinated personnel manage- 
ment. 


Coordinated Planning 


Vital for harmonizing housing author- 
ity activities with those of the municipal 
government is an active and powerful 
city planning agency. Here, as elsewhere, 
successful coordination requires a clear 
allocation of functions and an appropri- 
ate division of labor. In all the cities 
studied there was some type of city plan- 
ning body playing a part in the physical 
planning of the municipality; but except 
in New York City, where the commission 
also had duties relating to the capital 
budget, and in Pittsburgh, the planning 
commissions lacked real authority and 
were more or less quiescent.® 

With a public housing program under 
way which produces dwellings to be 
amortized in not less than 60 years and 
promises ultimately to rebuild large sec- 
tions of the city, the planning commis- 
sion should have been, but was not, pre- 
pared to give substantial aid. Nor could 
it play its part as a coordinating agency 
in overhead management. In many cities 
the housing authority took over most of 
the planning work itself. It had to begin 
at the bottom in deciding such crucial 
questions as housing requirements and 
location. In consequence, some of the 
earlier projects were better planned from 
the point of view of the present inhabit- 
ants than in relation to the city develop- 
ment as a whole. 

When the planning commission is ac- 
tive, interlocking membership between 
the two agencies, the use of a joint staff, 
and employment of a liaison official are 
devices useful in coordinating the hous- 


Chicago and Pittsburgh are among those with volun- 
tarily inaugurated separate merit systems. 

6 Chicago in 1940 established a vigorous new plan 
commission, 
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ing authority and planning commission. 
Thus, the chairman of the Pittsburgh 
City Planning Commission and the sec- 
retary of the Philadelphia City Planning 
Commission served as consultants to the 
respective housing authorities. 

Whether or not the rise of public hous- 
ing has renewed interest in city planning, 
a regeneration along modern lines is tak- 
ing place in many cities. Through the co- 
ordinating function of the city planning 
commission the maximum utilization of 
community resources thus becomes pos- 
sible. In New York City planning has 
progressed so far that certain housing ac- 
tivities relating to site selection and de- 
sign may be modified by the city plan- 
ning commission in accordance with the 
master city plan now being developed. 
No serious conflicts have occurred be- 
tween the commission and housing au- 
thority in New York, although the same 
cannot be said for the local planners’ re- 
lations with USHA. Continuous contact 
between the two local bodies and con- 
sideration of joint problems in the for- 
mative stage have prevented unneces- 
sary friction. 

For effective city planning an urban 
public land policy is necessary which in- 
cludes improved methods for the acquisi- 
tion and utilization of municipal prop- 
erty. With a more liberal policy of land 
acquisition the municipality could control 
urban development, combat land specu- 
lation, and have land available for low- 
rent housing, recreation, education, and 
other public facilities. Thus may coordi- 
nation both within the municipal gov- 
ernment and between local governments 
be promoted. The housing authority 
would particularly benefit, for an impor- 
tant aspect of its work is land acquisition. 
In line with such a policy the New York 
State constitutional amendment on hous- 
ing permits any agency of the state or 
any public corporation to take property 
for housing in excess of need; this can be 
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used for any public purpose thereafter. 
The amendment also permits the acqui- 
sition of reserve land which may later be 
needed for housing or slum clearance.” 

Few cities have an agency for the cen- 
tral management of the acquisition, use, 
maintenance, and disposal of public land 
and buildings. Although this lack of co- 
ordination is primarily serious for the 
municipal government, it also affects the 
housing authority whenever it seeks land 
for public housing. Rational use and ex- 
change of tax delinquent property are 
among the many advantages which might 
accrue both to the city government and 
to the housing authority. Where central 
management agencies do exist, housing 
authority staff members have not been 
included among the consultants. Of the 
cities studied, only New York and Pitts- 
burgh undertook centralized manage- 
ment of the city’s real property. In 
neither case was there any significant in- 
stance of cooperation between the munic- 
ipal agency and the housing authority. 

In summary, most city planning com- 
missions were unprepared to play their 
proper role in coordinating the housing 
authority with the municipal govern- 
ment. Housing projects produced sub- 
stantial changes in the city pattern 
without guidance or control from any 
municipal agency. The most conspicuous 
exception to this situation was New 
York City where the 1939 law requires 
the city planning commission’s approval 
of all housing projects. 


A Comprehensive Housing Program 
through Coordination 


We have seen that coordination be- 
tween the housing authority and munici- 
pal government with respect to policy 
determination and administrative man- 
agement leaves much to be desired. 
What can be said for a different aspect of 
coordination, the articulation of the 


™N. Y. State Const., Art. XVIII, §§ 8 and 9. 
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housing authority’s line activities with 
those of other local agencies in the inter- 
est of a comprehensive housing program? 
Such a program would include the follow- 
ing intimately related activities requir- 
ing public action: (1) the construction 
and management of subsidized housing 
for low income groups that cannot afford 
decent, safe, and sanitary private hous- 
ing; (2) establishment and maintenance 
of standards in existing housing through 
the enforcement of modern building, san- 
itary, and housing codes, which may re- 
quire repair, vacation, or demolition; 
and (3) long range planning which will 
include a modern zoning ordinance and 
will relate housing to employment oppor- 
tunities and to educational, recreational, 
and shopping facilities. With this pro- 
gram as a criterion, experience drawn 
primarily from the five cities studied will 
be summarized to determine whether or 
not local agencies made a coordinated ef- 
fort to improve the housing conditions of 
low income families. 

Local Cooperation for Public Housing. 
The public housing program required co- 
operation from several municipal agen- 
cies to fulfill its promise of raising living 
standards. In all cases the board of edu- 
cation cooperated with the housing au- 
thority in spreading information on 
available accommodations and eligibility 
requirements in housing projects. It 
often rearranged existing school facilities 
or provided new schools although cur- 
tailed budgets sometimes hindered this 
latter form of assistance. Occasionally 
the city school system provided equip- 
ment and supervision for pre-school 
classes in the projects. Aid from the de- 
partment of public works was indispen- 
sable to all the housing authorities, not 

8 Two other important aspects not discussed here are: 
(1) the stimulation of construction by cooperative, 
limited dividend, and private companies for those above 
the subsidy level, and (2) reclamation of blighted areas. 


The meager achievements in these fields occurred with- 
out much stimulus from local housing authorities. 
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only in providing information for hous- 
ing surveys but also in planning and con- 
structing the projects. Welfare and relief 
agencies cooperated with the housing au- 
thorities in tenant selection, in moving 
displaced tenants, and in arranging for 
rent allowances when tenants lost their 
private means of support. In New York 
City, Pittsburgh, and some other cities, a 
branch of the public library has been es- 
tablished in housing projects. In these 
and other fields municipal cooperation 
was supplemented by WPA and private 
assistance. 

Some types of cooperation were vital 
to the development and management of 
the projects. Others were optional and 
reflected an imaginative grasp of the pos- 
sibilities of joint action to benefit both 
housing authority and cooperating agen- 
cies. The housing authority usually took 
the initiative in obtaining aid from other 
agencies, and the earlier the consulta- 
tions the more successful the cooperation. 

Coordination is impaired where func- 
tions essential to a comprehensive hous- 
ing program are not performed. If the 
housing authority, in developing its proj- 
ects, fails to aid displaced families in 
finding new homes, it severely dislocates 
neighborhood stability and imposes new 
burdens on other social agencies. The 
New York City Housing Authority alone 
met this problem frankly; it established 
an active vacancy listing bureau through 
the aid of WPA. Not only did the bureau 
provide services for those displaced by 
housing authority activities. It also ex- 
tended this service to low income fami- 
lies who were required to move for other 
reasons, such as compulsory vacation or 
fire, and thus served several municipa 
agencies.® Where families cannot them- 


9 The New York State Public Housing Law of 1939 
requires that a tenant placement service be provided 
and that studies be made from time to time to discover 
unoccupied dwellings and arrangements made to have 
them listed with the service. 
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selves afford to pay for moving and ad- 
vance rent charges, there is a public re- 
sponsibility to ease their plight. In the 
cities under discussion welfare agencies 
have given such clients considerable as- 
sistance. Some housing authorities also 
advanced funds to those who were equal- 
ly needy but not on relief. 

Housing Regulation. Outside of New 
York City, responsibility for the enforce- 
ment of housing codes and ordinances is 
divided among at least three agencies 
with little coordination among them. In 
the past, housing regulation has gener- 
ally been ineffective. A substantial im- 
provement in the enforcement of mini- 
mum standards in existing housing was 
expected with the arrival of public hous- 
ing. 

The requirement of equivalent elimi- 
nation under the United States Housing 
Act presented an opportunity for coordi- 
nating the work of the housing authority 
and police power agencies. An agreement 
between them to fulfill this requirement, 
following a form proposed by USHA, 
was in effect in Philadelphia, Pittsburgh, 
and Buffalo.’® The contract provided for 
an interchange of information as a result 
of which a housing authority obtained 
credit for each substandard unit re- 
moved by a regulatory agency. 

Elimination through repair was ex- 
tensively used only in Buffalo; in other 
cities public housing could thus bring no 
amelioration of the generally acute hous- 
ing shortage. Although the requirement 
of equivalent elimination has tended to 
stimulate enforcement of building and 
housing codes, extensive demolition had 
already taken place in all cities studied. 

Data which the New York and Pitts- 
burgh municipal agencies collected for 
the enforcement of housing standards 


10 The Chicago Housing Authority much later negoti- 
ated but never made use of a similar agreement with 
the city. The New York City Housing Authority. cat- 
ried on its own demolition campaign, partly as a 
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were used by the respective housing au- 
thorities in checking applications for ten- 
ancy in their projects, thus eliminating 
needless duplication. In New York City 
the housing authority and the Depart- 
ment of Housing and Buildings jointly 
conducted surveys and investigations of 
mutual interest. Coordination in New 
York was doubtless facilitated by the 
joint chairmanship of the department 
and housing authority. When the pres- 
sure of housing authority work necessi- 
tated the appointment of separate heads, 
the mayor tried another method of liai- 
son, the creation of a municipal public 
housing director. This office was filled by 
the secretary of the housing authority in 
1940. 

Long-Range Planning. Besides the re- 
lation of housing projects to the city 
plan, there is another important consid- 
eration—namely, the authority’s plans 
for its own activities over a long period. 
Many authorities have been concentrat- 
ing solely on the immediate, concrete 
problems connected with a limited num- 
ber of USHA projects. Without a defi- 
nite plan for the future, the role of the 
housing authority is uncertain; and the 
clear allocation of functions between dif- 
ferent agencies is made more difficult. 

A prerequisite of planning is adequate 
information regarding land use and the 
city plan, housing standards, substand- 
ard housing areas, housing needs, and 
the housing market. All of the housing 
authorities had of necessity gathered 
considerable information, either directly 
or through the cooperation of other agen- 
cies such as the city planning commission 
or the local citizen housing association. 
The New York City Housing Authority 
led in making this material available to 
other public and private organizations, 


revenue measure; it eliminated more than enough sub- 
standard dwellings to fulfill the equivalent elimination 
requirement without depending upon the Department 
of Housing and Buildings. 
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while varying degrees of publicity were 
given similar data elsewhere. 

Aggravating the housing problem are 
the generally unsatisfactory zoning or- 
dinances. Public housing projects have 
been protected by specific provisions for 
rezoning, often required by USHA, but 
housing authorities have applied little 
pressure to the general improvement of 
zoning ordinances. However, in two cit- 
ies in this study, New York and Chicago, 
wholesale revision of the zoning laws has 
been started. 

Close coordination between the hous- 
ing authority and municipal line agen- 
cies produces well planned individual 
housing projects. In such projects com- 
munity facilities—for education, recrea- 
tion, public health, public welfare—are 
adequately provided for the benefit of 
the project tenants and surrounding 
neighborhood. In the absence of these 
facilities public housing is merely public 
shelter and its beneficial effect on the so- 
cial life of the community is severely re- 
stricted. The decision as to which agency 
shall provide and maintain these facili- 
ties involves a nice definition of func- 
tions. Most housing experts recommend 
that such facilities (except for play space 
for small children) continue to be pro- 
vided through the regular municipal 
channels. This avoids overlapping serv- 
ices and insures an efficient division of 
labor. A joint effort to raise community 
standards is possible whenever a housing 
authority provides space in the project 
to be maintained by other agencies, per- 
haps with the aid of WPA workers. More- 
over, an early understanding between 
the housing authority and related agen- 
cies is essential to avoid seriously upset- 
ting the balance between existing com- 
munity facilities and the need for them 
by bringing a large number of new fami- 
lies into a neighborhood. The New York 
City Housing Authority is in constant 
touch from the planning stage onward 
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with agencies providing community fa- 
cilities, and a number of model coopera- 
tive arrangements have been concluded 
in the way of health clinics, nursery 
schools, parks, and recreation centers on 
a broad neighborhood basis. In Pitts- 
burgh a noteworthy experiment in coor- 
dinating the efforts of the housing au- 
thority and Bureau of Recreation of the 
Department of Public Works will pro- 
vide community recreation on a large 
scale for needy slum neighborhoods, the 
projects forming the nuclei of these rec- 
reation areas. 

Nowhere was there complete coordina- 
tion between the work of the housing au- 
thority and other agencies whose related 
activities are part of a comprehensive 
program. One impediment has been a 
lack of any clear allocation of functions 
between the housing authority and other 
groups. This has resulted from the new- 
ness of the housing authority, the broad 
nature of its powers, and its preoccupa- 
tion with the immediate problems raised 
by USHA projects. Where the housing 
authority had a narrow conception of its 
role, there were large gaps in the attack 
on slums and blighted areas. Excepting a 
few authorities like those in New York 
and Pittsburgh, the prevailing attitude 
encouraged by independence seemed to 
prevent realization—not too prevalent 
even within the city government—that 
all these service agencies had a common 
interest in raising the living standards of 
low income families. 


Prospects for Improved Coordination 


If the foregoing pages have revealed 
few examples of serious conflict between 
the housing authority and municipal 
agencies, neither have they shown as 
many instances of coordination and co- 
operation as the opportunities warranted. 
An obvious solution would be incorpora- 
tion of the housing authority into the 
municipal government. So far there has 
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been little popular dissatisfaction and no 
judicial interference with the independ- 
ent housing authority. The fact that the 
authority is not self-supporting and re- 
quires municipal aid, however, makes its 
legal independence from the municipal 
government less and less defensible. The 
example of New York in levying a munic- 
ipal tax for the purpose of public hous- 
ing emphasizes the authority’s fiscally 
dependent character. 

A chief reason for the independent in- 
corporation of the housing authority is 
the exhaustion of the municipality’s 
debt-incurring power. One way to avoid 
this obstacle to the building of public 
housing by the municipality is to raise 
the debt limit, at least for housing pur- 
poses, as was done in New York State. 
Another alternative to the need for the 
authority device is the issuance of special 
revenue bonds. Although courts often 
interpret special revenue legislation more 
strictly than legislation which empowers 
borrowing through a special corporation, 
there appear to be no serious legal re- 
strictions making this type of financing 
impracticable in many states. The New 
York Public Housing Act provides that 
the indebtedness of a city represented by 
its liability caused by guarantees in aid 
of a project, and that incurred by a city 
where the proceeds are loaned for a proj- 
ect, may be excluded from the debt limit 
if the project has yielded “‘net revenue”! 
during the preceding year. 

If the debt limit were revised or spe- 
cial revenue housing bonds legalized, it 
would be financially feasible for the mu- 
nicipality to undertake public housing 
directly. Should housing be administered 
by a municipal department, coordination 
would tend to become automatic, and 
cooperation in many cases would be 


11 This is determined annually by deducting from the 
gross revenues of the project including periodic subsidies 
all operating, maintenance, repair and replacement 
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mandatory. Under the leadership and di- 
rection of the mayor, the work of the 
housing agency could be harmonized 
with that of other departments. Reduc- 
tion of the authority to department sta- 
tus would bring an efficient utilization of 
the municipal staff and auxiliary facili- 
ties. Under such a scheme the current 
and capital budgets of the housing 
agency would be integrated with the 
general city budget and city plans. 

The Detroit Housing Commission is 
the only large housing agency now or- 
ganized as a municipal department. 
Housing officials point to its difficulties 
with “red tape” and “interference” to 
justify their position on independence. 
Many of the administrative impediments 
are caused by malfunctioning of the mu- 
nicipal administration as a whole and the 
sooner attention is directed to their cor- 
rection the better for all concerned. Oth- 
er types of “red tape” are actually checks 
on honest and efficient administration 
which have been developed through long 
years of experience and should be re- 
garded as an aid and protection rather 
than as annoying obstacles to freedom. 
“Interference” from the city council is to 
be expected as part of the democratic 
procedure where the government is en- 
tering a new field in which policy is ex- 
perimental or controversial. It is by no 
means absent when the housing agency is 
organized as an independent body. Scru- 
tiny of housing operations will become 
less close as policy becomes well estab- 
lished and broadly accepted. As the level 
of municipal administration rises there 
will be less reason or desire for auton- 
omy. Integration could take place gradu- 
ally as the public housing agency’s ac- 
tivities become routinized. Thus the 
New York City Housing Authority now 


costs, interest on the indebtedness, and the amounts 
required in such year for payment of the indebtedness, 
if the interest and amortization have actually been 
paid. 
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occupies an intermediate position be- 
tween complete autonomy and depend- 
ence. 

Short of actual integration, what pro- 
cedures might be followed to improve co- 
ordination between the housing author- 
ity and municipal government? 

Ex officio membership in the housing 
authority by municipal government offi- 
cials would tend to bring the two bodies 
closer together. Unfortunately, two- 
thirds of the state enabling acts provide 
that no member of a housing authority 
may be an official of the city or county, 
and several others permit only one or two 
such members. Without change in the 
legal relationships, coordination might 
be achieved at a lower level by making 
provision for the exchange of staff serv- 
ices between the housing authority and 
related departments and for the more 
liberal use of consultants from other 
agencies. In general, housing authorities 
would profit from more routine contacts 
with related agencies. Besides the selec- 
tion of individuals to be responsible for 
frequent and regular contacts with par- 
ticular municipal departments, other use- 
ful coordinating devices are interdepart- 
mental committees on subjects of mutual 
concern or a general coordinating com- 
mittee such as the Central Housing 
Committee which serves the numerous 
housing agencies in Washington. Occa- 
sional informal meetings of the authority 
or its staff members with other public of- 
ficials further a pleasant personal rela- 
tionship between them highly important 
for active cooperation. 

Although housingofficials havestressed 
publicity and public relations activi- 
ties, municipal officials and the public in 
many cities are still inadequately in- 
formed concerning the work of the hous- 
ing authority. Some authorities confuse 
publicity with public relations. The lat- 
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ter may involve a modification of the 
housing authority program in order to 
elicit a favorable response from other 
agencies. Knowledge of the programs of 
other groups and the ability to recipro- 
cate favors received from them should in- 
crease the cooperation the housing au- 
thority may expect from others. 

If and when local housing programs are 
expanded to include other than the build- 
ing and management of USHA projects, 
the problem of coordination may become 
easier to solve. Although the close ad- 
ministrative control exercised by USHA 
over local authorities has insured the 
honesty and efficiency of their opera- 
tions, certain characteristics of the fed- 
eral administration do not promote local 
coordination. Impatience may be ex- 
pressed with the slow deliberations of the 
city council; this does not make for 
friendly relations. There is too little un- 
derstanding of the budget problems of 
the city government. Some housing au- 
thorities are tempted to pass the re- 
sponsibility on to USHA when they are 
pressing the municipal government for 
concessions. Public acceptance of the 
housing program may also be promoted 
as its local character becomes more 
definite. 

From the case studies of five large 
housing authorities it is evident that co- 
ordination between two independent 
bodies may be achieved where the re- 
sponsible officials are personally inclined 
toward cooperation. Where they lack the 
will, they are not legally compelled to 
work together. In an integrated struc- 
ture, on the other hand, clashing per- 
sonalities cannot long impede coordina- 
tion. In the last analysis, therefore, the 
legal relationship becomes a determining 
factor in harmonizing the activities of 
the housing authority with the municipal 
government. 





The Transportation Act of 1940 


By ROBERT W. HARBESON* 


I. Introduction 


Te Transportation Act of 1940, 
which became law on September 18, 
1940, represents the first legislative ef- 
fort to deal comprehensively with trans- 
portation problems since the Transpor- 
tation Act of 1920. The 20-year interval 
between these two measures witnessed 
much transportation legislation, but all 
of it related either to particular agencies 
of transport or was otherwise restricted 
in its objectives.! In view of these at- 
tempts to cope with specific transporta- 
tion problems or the problems of particu- 
lar agencies of transportation, the time 
was ripe for legislation directed toward 
filling in gaps in the existing regulatory 
structure, and particularly toward laying 
a foundation, at least, for transport co- 
ordination and a unified national trans- 
portation policy. 

It is interesting to compare the nature 
of the problems confronting the framers 
of the 1920 and 1940 acts respectively, as 
reflected in the provisions of these two 
measures. In the first place, the earlier of 
the two laws might have been more ac- 
curately designated the “Railway Act of 
1920,” since it contained no reference to 
motor or air transportation and included 
only one section dealing with water 
transportation—namely, the declaration 
of congressional policy in Section 500 to 
promote and develop that form of trans- 

* Rutgers University. 

1 Measures relating to railways enacted since 1920 
include the Hoch-Smith Resolution of 1925, the Rail- 
way Labor Act of 1926 (as amended in 1934 and 1936), 
amendments to the bankruptcy law in 1933, 1935, and 
1939, and the Emergency Transportation Act of 1933. 
In the field of motor transportation there was the Motor 
Carrier Act of 1935, with minor amendments in 1938. 
Water carriers were made subject to the Inland Water- 


ways Corporation Act of 1924, the Denison Act of 1928, 
the Intercoastal Shipping Act of 1933 and the Merchant 


portation. Evidently inland transporta- 
tion problems in 1920 were almost exclu- 
sively railway problems. Today, by con- 
trast, it is a commonplace that the 
underlying factor in most transportation 
problems is the great and growing im- 
portance of rival agencies of transporta- 
tion. Hence the basic motivation of the 
1940 law, in extending the unified con- 
trol now exercised over railways and mo- 
tor carriers to water carriers, is to lay a 
foundation for more satisfactory rela- 
tionships among the various agencies of 
transportation and to contribute to the 
development of a comprehensive national 
transportation policy. 

In the second place, the fundamental 
factor leading to passage of the Act of 
1920 was the inadequacy of the railway 
plant, which was manifested by recur- 
ring car shortages and terminal conges- 
tion before the entry of the United States 
into the World War and which became 
critical during our participation. The 
cause of this situation was diagnosed as 
being the impairment of railway credit, 
and the cause of this in turn was held to 
be financial mismanagement in the case 
of some companies and unduly restric- 
tive rate policies on the part of regula- 
tory authorities. These deficiencies the 
Act of 1920 attempted to remedy 
through inclusion of the rule of rate- 
making and the grant of increased pow- 


Marine Act of 1936, the last two measures being amend- 
ed in 1938. Air carriers were subjected to some regu- 
lation under the Air Commerce Act of 1926 and the Air 
Mail Act of 1934 (as amended in 1935), but the first com- 
prehensive regulation was provided by the Civil Aero- 
nautics Authority Act of 1938. Finally, there must be 
mentioned the Delegation of Authority Act of 1933, 
which enabled the Interstate Commerce Commission 
to relieve the pressure of its duties by delegating author- 
ity, under certain restrictions, to an individual commis- 
sioner or a board of employees of the commission. 
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ers over finance and service to the Inter- 
state Commerce Commission. The whole 
effort was to revise the regulatory struc- 
ture in such a way as to encourage the in- 
flow of additional capital into the rail- 
way field, to the end that a more ade- 
quate national transportation system 
might be developed. 

Today the problem is one of an over- 
supply of transportation facilities of all 
kinds, especially in the railway field, re- 
sulting basically from the rise of new or 
revived agencies of transportation and 
aggravated by prolonged business de- 
pression and slow recovery." Hence 
arises the further difficult problem of 
facilitating the necessary contraction of 
railway and other types of transporta- 
tion facilities, a problem not yet squarely 
faced, with the least possible loss and 
disturbance to all concerned. At the same 
time the difficulties involved in such re- 
adjustments must be minimized by pro- 
moting reforms which will strengthen the 
financial and competitive position of the 
railways, and by taking steps to insure 
that competition among the various 
agencies of transport is on an economi- 
cally defensible basis. 

Finally, and growing out of the situa- 
tion just described, the rule of rate-mak- 
ing, which was regarded as the most im- 
portant contribution of the Transporta- 
tion Act of 1920, has lost its original sig- 
nificance except for a mere handful of 
railways. On the one hand, the increas- 
ingly competitive character of inland 

1a This condition will temporarily be materially re- 
lieved by reason of the increase in business activity 
incident to the national defense program. 

2 The recapture clause in the 1920 law was repealed 
in 1933 largely because it proved unworkable by reason 
of the difficulties presented by the fair value rule of the 
courts, but it was also recognized that the clause was 
likely to have significance in any event for only a mere 
handful of railways. 

3 The Transportation Act of 1940 is generally re- 
garded as being an outgrowth of the report of the so- 
called “Committee of Six,” a committee of three railway 


executives and three railway labor officials appointed 
by President Roosevelt to “Submit Recommendations 
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transportation and excess capacity in all 
types of transportation facilities have 
made the increase rather than the limi- 
tation of railway earnings one of the 
most important current problems. On 
the other hand, these same influences 
make it impossible for the ICC to deter- 
mine the level of railway earnings even 
in the long run merely by manipulating 
rate levels in response to a statutory 
mandate. The need for improving the fi- 
nancial condition of the railways, which 
led to inclusion of the rule of rate-making 
in the Act of 1920, is even more pressing 
today, but the causes of the prevailing 
financial difficulties are for the most part 
different from those operative in 1920 and 
call for different remedies. The main use- 
fulness of the rule of rate-making today, 
except in a few instances, is to provide 
the commission with authority to reduce 
rate levels in an attempt to increase rail- 
way earnings, against the opposition of 
the management if necessary—a regula- 
tory development not contemplated in 
1920.? Hence, although a revised rule of 
rate-making applicable to rail, motor and 
water carriers has been retained, the 
present emphasis, to which the 1940 law 
contributes, is on improving the financial 
condition of all agencies of transporta- 
tion through policies of transport coordi- 
nation, while at the same time promoting 
the full development of each agency and 
enabling each to occupy the sphere for 
which it is best fitted.* 


upon the General Transporation Situation.” The report 
was made on December 23, 1938. Recommendations 
with regard to the regulation of water carriers and cer- 
tain other matters covered by the law were, however, 
made by the National Transportation Committee in 
1933, by the Federal Coordinator of Transportation in 
his second report in 1934, and by the so-called ‘“‘Com- 
mittee of Three” in 1938. The latter committee con- 
sisted of Commissioners Splawn, Eastman, and Mahaf- 
fie, who were appointed by the President to recommend 
measures for immediate assistance to railways in meet- 
ing their financial problems. The 1940 law is very ex- 
tensive, covering 66 pages of text, and only the more sig- 
nificant provisions will be considered in the following 
pages. 





TRANSPORTATION ACT OF 1940 


In view of the changing problems of 
railway regulation the declaration of na- 
tional transportation policy in the 1940 
Act is of basic importance: 


“Tt is hereby declared to be the national 
transportation policy of the Congress to pro- 
vide for fair and impartial regulation of all 
modes of transportation subject to the pro- 
visions of this Act, so administered as to 
recognize and preserve the inherent advan- 
tages of each; to promote safe, adequate, 
economical and efficient service and to foster 
sound economic conditions in transportation, 
and among the several carriers; to encourage 
the establishment and maintenance of rea- 
sonable charges for transportation services, 
without unjust discriminations, undue pref- 
erences or advantages, or unfair or destruc- 
tive competitive practices; to cooperate with 
the several states and the duly authorized 
officials thereof; and to encourage fair wages 
and equitable working conditions;—all to 
the end of developing, coordinating, and pre- 
serving a national transportation system by 
water, highway, and rail, as well as other 
means, adequate to meet the needs of the 
commerce of the United States, of the Postal 
Service, and of the national defense. All of 
the provisions of this Act shall be adminis- 
tered and enforced with a view to carrying 
out the above declaration of policy.” 


IT. Amendments to Existing Law 
Governing Railways 


Rates. In analyzing the major changes 
in railway regulation brought about by 
the new law, attention may be called to 
the change in Section 3 which extends 
the prohibition against undue or unrea- 
sonable preference or advantage to in- 
clude regions, districts, and territories, 
with the proviso that the prohibition is 
not to be construed as applying to “dis- 
crimination, prejudice, or disadvantage 
to the traffic of any other carrier of what- 
ever description.” Anew paragraph states 
that it is the policy of Congress that 
shippers of wheat, cotton, and all other 
farm products should have the benefit of 


4 State of Ala. et al v. N. Y. Cent. R. R. Co. et al, 235 
ICC 255 (1939); 237 ICC 515 (1940). See also Frank L. 
Barton, “The Interstate Commerce Commission Con- 
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export rates granted on the same princi- 
ples as apply in the case of industrial 
products, and the commission is directed 
upon its own motion or upon complaint 
to give effect to this policy. Still another 
new paragraph directs the commission to 
investigate rates between the three clas- 
sification territories and also the rates 
within those territories to determine 
whether they are reasonable in and of 
themselves as well as relatively. The 
commission may limit these investiga- 
tions to such commodities and rates as 
the shippers request. 

These provisions reflect the sectional 
political pressures which have been in 
evidence in certain recent cases involving 
interterritorial rates, notably the so- 
called “Southern Governors’ Case” in- 
volving rates between eastern and south- 
ern territories. The provision requiring 
investigation of territorial and interter- 
ritorial rates adds nothing to the com- 
mission’s authority and can be defended 
mainly on the ground that it served to 
head off bills recently introduced into 
Congress, which, if enacted, would have 
removed most of the commission’s discre- 
tion in dealing with interterritorial rate 
adjustments. The provision with regard 
to export rates on agricultural commodi- 
ties would seem to be superfluous in view 
of the clause forbidding unjust discrimi- 
nation against any particular description 
of traffic, and may give rise to adminis- 
trative difficulties. 

In Section 4, the long-and-short-haul 
section, the so-called equidistant clause 
is eliminated and the remainder of the 
long-and-short-haul clause is made to ap- 
ply to water carriers (under Part III) as 
well as to railways. A new provision de- 
signed to expedite procedure permits the 
filing of tariffs simultaneously with ap- 
plications for Fourth Section relief and, 


siders the Class-Rate Structure,” 17 Fournal of Land 
& Public Utility Economics 10-16 (February, 1941). 
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if the latter are approved, the commis- 
sion is required to permit tariffs to be- 
come effective on one-day’s notice. The 
equidistant rule provides that, when re- 
lief is granted to a circuitous line com- 
peting with a direct line, higher charges 
shall not be permitted at points to which 
the distances are not greater than the 
through distance by the direct route. 
The commission has experienced diffi- 
culty in administering this clause and its 
repeal was recommended by Commis- 
sioner Eastman in his second report as 
Coordinator. From the economic stand- 
point it has been pointed out that the 
rule is sound only when transportation 
conditions are similar on both the direct 
and circuitous routes. Elimination of the 
clause was, therefore, desirable from 
both the administrative and economic 
standpoints. 

Important changes were made in Sec- 
tion 15. In place of the power merely to 
fix maximum joint rail-water rates, the 
commission is authorized to fix both max- 
imum and minimum joint rail-water 
rates, and the provisions of the section 
covering the establishment and regula- 
tion of through routes, joint rates, divi- 
sion of joint rates, and joint classifica- 
tions are extended to include water car- 
riers subject to Part III where these are 
involved in such arrangements. In par- 
ticular the commission’s authority to 
prescribe minimum joint rail-water rates 
will permit it to check undesirable rate 
cutting and discrimination formerly be- 
yond its control. 

The prohibition against short-hauling 
any carrier in the establishment of 
through routes, except where the result- 
ing route would be unreasonably long, is 

5 U.S. v. Mo. Pac. R.R. Co., 278 U. S. 269 (1929). 

6 Other provisions in this section require that carriers 
bear the burden of proof not merely for rate increases 
but for all changes in rates, and that allowances to 


shippers for services rendered in connection with trans- 
portation must be published in the filed tariffs or sched- 


modified to permit short-hauling in cases 
where the commission finds the route in 
question necessary for “‘adequate, and 
more efficient or more economical trans- 
portation.” In such cases, however, the 
commission must give reasonable prefer- 
ence to originating carriers, and no 
through route may be established to as- 
sist a carrier in meeting its financial 
needs. With regard to the short-haul pro- 
vision, the commission originally held 
that the protection against short-hauling 
was to be confined to originating carriers 
and to others already in possession of the 
traffic. The Supreme Court, however, in 
the Subiaco case,® held that this inter- 
pretation of the law was erroneous, and 
that protection against short-hauling ex- 
tended to carriers to which the traffic was 
delivered. Consequently no through 
route could be established in some cases 
because one of the participating carriers 
would be short-hauled. Thereafter the 
commission recommended that this pro- 
vision of the law be changed to conform 
to its original interpretation thereof, and 
the Federal Coordinator in his second re- 
port advocated complete elimination of 
the protection against short-hauling. 
The change in this provision made by the 
present law should remove most, if not 
all, of the difficulties encountered by the 
commission in this connection, and will 
probably commend itself to most stu- 
dents as being in the public interest.$ 

A clarifying change was made in the 
rule of rate-making in Section 15A, to 
the effect that in prescribing rates the 
commission must give consideration to 
the effect of such rates on the movement 
of traffic “‘by the carrier or carriers for 
which the rates are prescribed.” The pur- 


ules. A possible adverse effect of the change in the 
burden-of-proof provision may be to make more diffi- 
cult rate reductions designed to pass on the benefit 
of cost reductions or to stimulate the development of 
traffic. 
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pose of this new language is apparently 
to forestall any attempt by the ICC to 
maintain water and motor carrier rates 
at a high level in order to protect rail 
traffic and revenues. 

The provision in Section 16 dealing 
with reparations is changed by reducing 
from three years to two the time within 
which claims may be presented. The 
commission in its 1930 Report advocated 
reducing this period to six months in the 
case of overcharges and undercharges 
and ninety days in the case of all other 
claims. At the time the reparations pro- 
visions were enacted most of the rates in 
effect had been voluntarily established 
by the railroads and the reasonableness 
of few of them had been passed upon by 
the commission, but since that time the 
commission has passed on most of the 
rates and there are few rates today which 
are not on a basis established or ap- 
proved as reasonable. Hence the shorter 
period for filing claims was felt to be ade- 
quate. 

Accounts and Reports. An important 
feature of the new law is the enlarged 
power granted to the commission with 
respect to accounts, reports, and access 
to records. These powers now extend to 
lessors of carriers, to firms providing 
cars or protective services against heat 
or cold to railways and express compa- 
nies, in so far as their records relate to 
the rendering of such service, and to per- 
sons controlling, controlled by, or under 
a common control with carriers subject 
to the law whenever the commission 
deems such data to be relevant to the re- 
lations of such persons to, or their trans- 
actions with, carriers. The commission 
may require “true and correct” as well 
as “‘specific and full” answers, and the 
commission or its agents must be given 
access at all times to the land, buildings, 
and equipment of carriers and lessors to 
make inspections and examinations there- 
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of. These changes and additions in a gen- 
eral way follow the recommendations of 
the commission based upon its experi- 
ence in administering this part of the 
law. In particular, the commission had 
been embarrassed by the failure of the 
original law to require “correct” as well 
as specific answers and to impose penal- 
ties for failure to make “correct” an- 
swers. In one case the Supreme Court 
held that failure to make a correct an- 
swer was not punishable without proof 
of perjury, and such proof is difficult to 
establish.’ 

Consolidation. Important changes 
were made in Section 5, which deals with 
pooling, unifications, mergers, and acqui- 
sitions of control. The most important 
changes are that this section is rewritten 
to become applicable to all carriers sub- 
ject to the act and the requirement that 
a consolidation plan for railways be for- 
mulated is repealed. Railways are still | 
subject to special restrictions in acquir- 
ing motor carriers, although the language 
of this provision is slightly changed. 
Likewise, motor vehicle consolidations 
involving not over 20 vehicles continue 
to be exempt from regulation. Pooling 
arrangements to which a water carrier is 
a party at the time the law was enacted 
may, if filed with the commission within 
six months, continue in force until 
found to be contrary to the public inter- 
est. 

In passing upon consolidations, the 
commission must henceforth give weight 
to the following considerations: (1) the 
effect of the transaction upon the ade- 
quacy of transportation service; (2) the 
effect upon the public interest of the in- 
clusion, or failure to include, other rail- 
roads in the territory involved; (3) the 
total fixed charges resulting from the 
transaction; and (4) the interests of the 
carrier employees affected. The commis- 

7U.S.v. Nor. Pac. Ry. Co., 242 U.S. 190 (1916). 
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sion may, as a prerequisite to its approv- 
al of a railway consolidation, require the 
inclusion of specified railways in the 
consolidation upon petition of such rail- 
ways and upon equitable terms if it 
finds such action to be consistent with 
the public interest. No transaction con- 
templating a guaranty or assumption of 
payment of dividends or fixed charges 
and no transaction involving an increase 
in fixed charges may be approved unless 
the commission finds it to be consistent 
with the public interest. An important 
new provision requires that employees 
affected by railway unifications be left 
in no worse position with respect to em- 
ployment for a period of four years after 
unification, except that, where employ- 
ees had held positions for less than four 
years previous to the unification, protec- 
tion was extended only for a period of 
time equal to their employment. An- 
other new provision states that the au- 
thority of this section is ‘““exclusive and 
plenary” and that transactions may be 
put into effect “without invoking any 
approval under State authority.” 
Elimination of the requirement that a 
plan of railway consolidation be formu- 
lated and adhered to is a belated recog- 
nition of the unworkability of this fea- 
ture of the 1920 law, and has been de- 
sired by the commission for some time. 
The section as a whole is in general ac- 
cord with the recommendations of the 
Committee of Six.® It is not likely to ac- 
complish much in the direction of en- 
couraging railway consolidations, how- 
ever, since removal of the requirement 

8 Supra n. 3. 

8 The first decision involving the new consolidation 
provisions was handed down by the ICC on June 21, 
1941. In a six-to-four decision the commission rejected 
the application of the Colorado and Southern Railway 
to lease the Forth Worth and Denver City and Wichita 
Valley railways. The savings which would be realized 
by this operation were estimated at $307,942 annually 


after the expiration of the labor protection period, plus 
$20,000 annual office rent in Forth Worth after October 
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that a general plan be adhered to is off- 
set by the imposition of important new 
restrictions, especially in connection 
with the treatment of displaced labor.* 

Control of Carriers. A new provision is 
inserted which provides that, when ref- 
erence in the act is made to control, 
“such reference shall be construed to include 
actual as well as legal control, whether main- 
tained or exercised through or by reason of 
the method of or the circumstances surround- 
ing organization or operation, through or by 
common directors, officers or stockholders, a 
voting trust or trusts, a holding or invest- 
ment company or companies, or through or 
by any other direct or indirect means; and 
to include the power to exercise control.” 
The commission’s power under Section 
12 to inquire into and report on the man- 
agement of common carriers is extended 
to “the management of the business of 
persons controlling, controlled by or un- 
der a common control with, such car- 
riers” to the extent that the business of 
such persons is related to the manage- 
ment of the business of carriers. The 
commission is empowered to obtain from 
such persons whatever information it 
needs in administering the provisions of 
the law and to make recommendations to 
Congress for further legislation dealing 
with these matters. 

Commission Organization and Pro- 
cedure. A number of changes were made 
in Section 17, which deals with the com- 
mission’s organization and procedure. 
The commission has increased authority 
to divide and assign work, but matters 
relating to rates, fares, and charges must 
not be assigned according to the class of 
carrier or mode of transportation but 


31, 1946. The majority justified their action on the 
ground that the savings during the four-year labor pro- 
tection period would be negligible and that the savings 
thereafter would be “uncertain and problematical.” In 
a strong dissenting opinion Commissioner Eastman con- 
tended that the majority’s position would constitute 
“fan equally sound reason for disapproving any unifica- 
tion which contemplated the avoidance of waste.” 
(Reported in 110 Railway Age 1192-3 (June 28, 1941).) 
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rather according to the character of the 
regulation to be exercised. The provision 
that matters may be delegated to a single 
commissioner or to a board composed of 
one or more employees is changed to pro- 
vide that matters may be delegated to a 
commissioner or to a board of three or 
more eligible employees, consisting of 
examiners, directors of bureaus, chiefs of 
sections, or attorneys. The former restric- 
tion that investigations on the commis- 
sion’s own motion and contested cases 
involving the taking of testimony at pub- 
lic hearings, could not, without the con- 
sent of the parties, be so delegated is 
dropped. The commission is permitted to 
set up an appellate division. There is the 
right of appeal to the whole commission 
or to a division thereof from the decision 
of a single commissioner or board of em- 
ployees, but the commission may limit 
the appeals to proceedings involving “‘is- 
sues of general transportation impor- 
tance.” Representatives of employees 
are given the right to intervene in cases 
before the commission. There may be no 
delegation to an individual commissioner 
or board of employees of matters required 
to be referred to joint boards under Sec- 
tion 205 of the motor carrier part of the 
law (relating to creation, procedure, and 
powers of joint boards) or of functions 
vested in the commission under this sec- 
tion. 


ITI. Amendments to Existing Law 
Relating to Motor Carriers 


The title, Motor Carrier Act of 1935, 
formerly used in connection with Part II 
of the Interstate Commerce Act, is 
dropped and the declaration of policy of 
the former Motor Carrier Act is repealed. 
The only provisions of this part of the 
law which call for special comment are 
those relating to exemptions. Trolley 
busses used in local transportation are 
granted an unconditional exemption in 
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place of the present qualified exemption. 
The former exemption granted to farm 
trucks now applies only to those used in 
transporting the vehicle-owner’s agricul- 
tural commodities. A new provision ex- 
empts vehicles owned or operated by a 
federation of cooperative associations. 
The exemption of vehicles handling live- 
stock is now limited to vehicles hauling 
ordinary livestock. The exemption of 
casual and reciprocal transportation of 
persons or property is limited to cases 
where such transportation is not offered 
for sale or furnished or arranged by a 
broker. Motor carriers operating in inter- 
state commerce, but on intrastate routes, 
may be exempted from federal regulation 
when such action will not impair uniform 
regulation or hamper the execution of the 
act’s declaration of policy. Terminal and 
collection and delivery services of rail 
and water carriers making use of motor 
vehicles are to be regulated under Parts 
I and III of the law, relating to rail and 
water carriers respectively. 

The other provisions of this part of the 
law parallel in a general way the changes 
made in Part I with respect to the follow- 
ing matters: extension of regulation to 
persons controlling, controlled by, or un- 
der common control with motor carriers; 
extension of the prohibitions in Section 3 
to include regions, districts, and terri- 
tories; suspension of tariffs; burden of 
proof in all applications for changes in 
rates; allowances to shippers for services 
in connection with transportation; the 
rule of rate-making; and extension of au- 
thority over accounts and records. In ad- 
dition the commission is directed to ex- 
pedite its investigation of the need for 
federal regulation of motor vehicle 
weights and sizes. 


IV. Regulation of Water Carriers 


The new law relating to water carriers 
is in general so similar to the regulatory 
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scheme applied to rail and motor trans- 
portation as to require little comment ex- 
cept with respect to two points.® First, 
the omission of regulation of security is- 
sues is difficult to explain or to justify. In 
order to round out the structure of uni- 
fied regulation presumably contem- 
plated by the 1940 act, the commission 
should have been given jurisdiction over 
security issues of common carriers by 
water, when such issues involved more 
than a specified minimum amount, as 
under the motor carrier part of the law. 

Second, there is danger that the exemp- 
tion from regulation accorded to certain 
water carriers of commodities in bulk is 
unduly liberal and may in some measure 
hamper effective regulation. The exemp- 
tion extends to contract carriers of com- 
modities in bulk, when the vessels carry 
not more than three such commodities, 
in the coastwise trade and on the Great 
Lakes and to both common and contract 
carriers of commodities in bulk under the 
same conditions on inland waterways 
other than the Great Lakes. Two or more 
vessels navigated as a unit are to be con- 
sidered as a single vessel for purposes of 
this provision.!° The exemption is doubt- 
less of little significance in the case of 
bulk carriers on the Great Lakes, since 
private and contract bulk carriers ac- 
count for 95% of the tonnage on these 
waterways, and since for technological 
and other reasons these carriers do not 
appear to be substantially competitive 

9 For further details see A. L. Stein, ‘Federal Regula- 
tion of Water Carriers,” 16 Fournal of Land & Public 
Utility Economics 478-81 (November, 1940). 

10 Transportation by water of liquid cargoes in bulk 
in tank vessels designed exclusively for such service is 
exempt. It is declared to be the policy of Congress to 
exempt transportation by contract carrier by water of 
any commodity which, by reason of its requirement of 
special equipment or shipment in bulk, is not substan- 
tially competitive with common carriers by water or 
with carriers subject to Parts I and II. The commission 
may, upon application, approve such exemption on such 


terms as it may see fit to prescribe. Water terminal op- 
erations by rail and motor carriers are regulated under 
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either with other water carriers subject 
to the act or with railways." Another 
consideration favoring exemption is that 
Canadian bulk carriers on the Great 
Lakes were excluded from provisions of 
the Canadian Transport Act of 1938. 

With regard to other inland waterways 
and the coastwise trade, data bearing on 
the competitive situation are meager. 
However, such information as the writer 
has been able to obtain leads him to be- 
lieve that it would have been prudent 
not to have accorded bulk carriers a 
sweeping exemption in these instances, 
especially since the commission, in an- 
other section of the law, is empowered to 
exempt contract carriers of any commod- 
ity where such transportation was found 
not to be substantially competitive with 
common carriers by water or with rail or 
motor carriers. Except for the foregoing 
matters the law meets the minimum re- 
quirements for water carrier regulation 
specified by the Federal Coordinator in 
his second report. 

Mention should also be made of a pro- 
vision permitting the commission to re- 
lax the regulatory requirements as to 
rates, fares, and practices where it finds 
that such requirements cause undue dis- 
advantage to carriers operating to or 
from ports in foreign countries in com- 
petition with carriers not subject to the 
act. Another section states that no dif- 
ferent regulatory policy may be applied 
to carriers owned by the Federal Govern- 
Parts I and II. Harbor movements or movements by 
small vessels, ferries, or contractors’ equipment are ex- 
empt except as the commission may determine other- 
wise. Where vessels transport solely the property of the 
person owning all or substantially all of the voting 
stock, the commission may on its own motion or upon 
application grant an exemption, which may be revoked 
if the circumstances justifying such action change. 

11 This was stated to be the case by counsel for the 
Association of American Railroads, Hearings before the 
Committee on Interstate Commerce, U. S. Senate, 


76th Cong., rst Sess., on S. 2009 (1939), p- 57. See also 
statement of counsel for the Lake Carriers’ Assn., [did., 


pp. 484-506. 
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ment than is applied to other water car- 
riers subject to the act. Finally, the com- 
mission is precluded from regulating in- 
trastate rates for the purpose of remov- 
ing discrimination against interstate 
commerce or for any other purpose, thus 
preventing the application of the so- 
called ‘Shreveport principle” which 
holds in the case of railways. 


V.. Miscellaneous Provisions 


Part I of Title III of the law provides 
for the investigation of various modes of 
transportation. The President, with the 
advice and consent of the Senate, is to 
establish a three-man board of investi- 
gation and research, the members there- 
of to receive a salary of $10,000 per year. 
They are directed to investigate: (1) the 
relative economy and fitness for various 
kinds of transportation service of the dif- 
ferent modes of transportation, (2) the 
subsidy problem, (3) the taxation of 
transport agencies. They may also inves- 
tigate other matters relating to these 
agencies which are important for effectu- 
ating a national transportation policy. 
The modes of transportation to be stud- 
ied are those covered by the present act. 
The board is given access to the accounts, 
records, and memoranda of carriers and 
to their physical properties and may re- 
quire the giving of testimony. It must 
present a preliminary report by May 1, 
1941, annual reports, a final report, and 
such other reports as it deems necessary. 
The life of the board is two years and it 
may be extended two additional years. 
This is potentially one of the most valu- 
able features of the new law. Thorough 
and impartial investigations of the mat- 
ters referred to will be most helpful in 
making effective the declaration of pol- 
icy of the 1940 act, both in connection 
with administering the present law and 
in indicating the nature of additional 
legislation which may be needed. 
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Part II of this Title repeals land-grant 
rates except on military and naval sup- 
plies and military and naval forces and 
their property when such transportation 
is for military and naval and not civil 
purposes. This is conditioned upon the 
release of claims within one year to lands 
in litigation with the government, but 
there is no requirement that lands al- 
ready certified be returned. The sums in- 
volved have been estimated at from $7,- 
000,000 to $10,000,000 for recent years, 
which will be of some aid to a few west- 
ern carriers but will obviously be of mi- 
nor significance for the roads as a whole.” 

The last part of Title III contains 
amendments to the Reconstruction Fi- 
nance Corporation Act. It provides that 
the RFC, with the approval of the com- 
mission, 

“‘may, to aid in the financing, reorganization, 
consolidation, maintenance, or construction 
thereof, purchase for itself, or for account of a 
railroad obligated thereon, the obligations of 
railroads engaged in interstate commerce, or 
of receivers or trustees thereof, including 
equipment trust certificates, or guarantee the 
principal of, and/or interest on such obliga- 
tions, including equipment trust certificates,” 
when it believes that railways or their 
receivers or trustees cannot otherwise ob- 
tain loans on reasonable terms. The limit 
on loans and commitments is raised from 
$350,000,000 to $500,000,000 in addition 
to those made before January 31, 1935. 
The RFC is given authority to dispose of 
collateral pledged with it for loans to 
roads subsequently forced into receiver- 
ship or trusteeship, but this provision is 
limited in application to roads not now 
in receivership or trusteeship. The lib- 
eralization of these provisions will doubt- 
less be helpful in meeting the immediate 
needs of the numerous roads now in fi- 
nancial difficulties, but of course cannot 


12 “Immediate Relief for Railroads,” House Doc. No. 
583, 75th Cong., 3rd Sess. (1938), p. 32. See also Report, 
Committee of Six, 1938, p. 25. 
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substitute for measures attacking the un- 
derlying causes of these difficulties. 


VI. Conclusions 


The outstanding merit of the Trans- 
portation Act of 1940 is that it estab- 
lishes a national policy with reference to 
rail, motor, and water transportation, 
and brings these various agencies under 
a unified and comprehensive scheme of 
regulation. Such a regulatory structure 
is one of the prerequisites of transport 
coordination, whatever meaning is given 
to that term. It assures uniformity of 
policy and avoidance of conflicts of in- 
terest among rival regulatory bodies, es- 
pecially when the latter have promo- 
tional as well as regulatory functions. 
Whereas rail and motor transport have 
been under unified regulation since 1935, 
water carriers have hitherto been regu- 
lated under a distinct body of legislation 
which has been developed in disregard of 
the goals toward which unified regula- 
tion of rail and motor carriers has pro- 
ceeded. There was also the further 
complication that control of water car- 
riers was divided between the Interstate 
Commerce Commission, which had a 
subordinate role, and the Maritime Com- 
mission, which had not only the principal 
regulatory authority but promotional 
functions as well. 

The Transportation Act of 1940 there- 
fore represents a very substantial ad- 
vance in transport regulation, but the 
limitations of the measure are probably 
more significant than its achievements.” 
The first criticism that may be advanced 
concerns the omission of air carriers from 

18 One limitation of the present law which might occur 
to some is that it includes no provision enabling the 
commission to deal adequately with certain financial 
abuses which have become evident in recent years, par- 
ticularly in connection with investments by railways in 
the securities of other railways and in outside business. 
However, this matter, along with railway reorganiza- 


tion procedure, is now being investigated by a congres- 
sional committee, and it is desirable that legislation be 
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the unified regulation contemplated by 
the present law and hence from the scope 
of the declaration of policy, except to the 
extent that they may be indirectly cov- 
ered under the phrase “all to the end of 
developing, coordinating, and preserving 
a national transportation system by wa- 
ter, highway, and rail, as well as other 
means.” This omission is unfortunate if 
unified regulation and a comprehensive 
national transportation policy be re- 
garded as desirable goals. A recent 
study concludes that such a regulatory 
policy, embodying the principal of public 
managerial supervision, “can never be 
expected to function effectively unless 
it encompasses, under a unified di- 
rection, compelling authority over every 
essential operating feature of all of the 
agencies which produce any significant 
portion of the country’s commercial 
transportation service.” Although air 
transport is as yet almost a negligible 
factor in the situation by comparison 
with the other agencies of transportation, 
its growth has been extremely rapid. 
Further complication arises from the 
fact that this rapidly growing mode of 
transportation is regulated by a separate 
agency made up of three distinct divi- 
sions, having promotional as well as reg- 
ulatory functions, and by the fact that 
the declaration of policy in the Civil 
Aeronautics Act does not mention inter- 
carrier relationships as one of the objects 
of administrative consideration. Fears 
have been expressed that inclusion of air 
carriers might hamper the growth of the 
air transport industry, which is in an 
early developmental stage, and might 


postponed until the final report and recommendations 
of that committee are at hand. (See Subcommittee of 
the Committee on Interstate Commerce, U. S. Senate, 
74th Cong., 2nd Sess., Hearings Pursuant to S. Res. 
71—Investigation of Railroads, Holding Companies 
and Affiliated Companies.) 

147, S. Lyon and others, Government and Economic 
Life (Washington: Brookings Institution, 1940), Vol. 2, 
pp. 847-88. 





TRANSPORTATION ACT OF 1940 


lead to neglect of the possibilities of, and 
problems peculiar to, that mode of trans- 
port. Unified regulation properly con- 
ceived, however, need have no adverse, 
restrictive effects. The same fears were 
expressed when the Motor Carrier Act 
was passed but have thus far been shown 
to have no substantial foundation. In- 
clusion of air carriers under unified regu- 
lation was advocated both by the Fed- 
eral Coordinator in his second report and 
also by the Committee of Six. 

In the second place, no provision has 
been made for correlating governmental 
promotional and regulatory policies with 
respect to transportation. Promotional 
activities of the government have greatly 
expanded air, highway, and water carrier 
facilities, and have thereby contributed 
largely to the oversupply of transporta- 
tion facilities which bulks so large in our 
present transportation difficulties. These 
activities fatally handicap the efforts of 
regulatory bodies to obtain satisfactory 
relations among the various agencies of 
transport and to relate the total supply 
of transportation facilities to national 
needs, but nothing has been done to pre- 
vent promotional policies from continu- 
ing to work at cross purposes with regu- 
latory policies. 

In the third place, despite the seem- 
ingly definite statements in the declara- 
tion of policy in the 1940 law, there is 
some evidence of a lack of clear vision 
and definite conviction as to the objec- 
tives of transport regulation. It has been 
asserted that the rather close similarity 
between the railway and motor carrier 
parts of the law implies a theory concern- 
ing coordination which is not wholly 
consistent with that suggested by the 
statement in the declaration of policy in 

4 Lyon and others, op. cit., Vol. 2, pp. 842-8. 

16 Thid., Vol. 2, p. 844. 

17 The writer is keenly aware of the difficulties and 


limitations introduced by joint and overhead costs in 
attempting to use the cost standard in working out 
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the former Motor Carrier Act and in the 
rule of rate-making to the effect that the 
inherent advantages of motor transport 
were to be preserved, and by the provi- 
sions restricting railway control of motor 
transport. It is quite possible that a 
similar criticism might be made with re- 
gard to the new part of the law relating 
to water carriers. 

This difficulty arises out of hesitation 
in making a final and definite choice be- 
tween two contradictory lines of action. 
On the one hand, the terms “unified reg- 
ulation” and “transport coordination” 
might imply a policy which would 
“proceed from some predetermined judg- 
ment of the type of general transportation 
service necessary to meet the economic, so- 
cial and military requirements of the nation, 
and would attempt to restrict each transport 
agency to a sphere or area of service in such 
a way that the operations of the various 
parts would produce the type of national 
transportation plant determined upon as the 
goal of national action.””!6 
Under this policy the rates charged by 
competing agencies of transport would 
bear only a loose relation to their respec- 
tive costs of performing service, and ex- 
tensions and abandonments would be de- 
termined not by the distribution of ship- 
per patronage among the various agen- 
dies but by the judgment of regulatory 
bodies as to the nation’s need for various 
kinds of transportation facilities. In 
practice, protection of railways against 
encroachment by newer rivals would 
doubtless be an important consideration. 

On the other hand, the policy might be 
to permit the sphere of operations of each 
agency to be determined competitively, 
provided that subsidies be eliminated 
and controls established to prevent rate- 
cutting below remunerative levels and 
other uneconomical practices.” Subject 
policies of transport coordination and in attacking the 
subsidy problem, but discussion of this important mat- 


ter would unduly extend the present paper. For some 
(Footnote 17 continued on page 302) 
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to these restrictions, the rates charged by 
each agency would be related to its own 
costs, without regard to the effect of a 
consequent lack of rate parity upon com- 
peting agencies. Unified regulation would 
still be essential, but regulation would be 
differentiated with respect to content 
and comprehensiveness as among the 
various agencies. This is the objective 
implied by the injunction in the declara- 
tion of policy that the act should be so 
administered as to recognize and pre- 
serve the inherent advantages of each 
agency of transportation. If this policy 
be chosen, as the writer believes it should, 
reexamination of the entire Interstate 
Commerce Act as enlarged by the new 
law would probably be desirable in order 
to determine whether its provisions are 
entirely consistent with this policy and 
also to determine the advisability of add- 
ing new language to implement more 
fully administration in accordance with 
this policy. 

Finally, no attempt is made in the new 
law to grapple with the regulatory prob- 
lems presented by the change in the con- 
cept of regulation from remedial control 
of privately managed transport enter- 
prises to public managerial supervision.!® 
Students of the subject recognize that 
one of the basic objectives of regulation 
in any field must be to contribute to the 
reduction of cyclical fluctuations and in 
general to promote satisfactory function- 
ing of the economy as a whole. Conse- 
quently, policies which formerly were ig- 
nored by regulatory bodies, on the 
ground that they were matters of private 
concern falling within the sphere of man- 

(Footnote 17 continued from page 301) 


comments bearing on this problem see the writer’s 
paper, “The Cost Concept and Economic Control,” 17 
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agerial discretion, are now recognized as 
being “affected with a public interest,” 
and the initiation or review of these poli- 
cies has therefore come to be regarded as 
a responsibility of public agencies. 

The most important of the policies 
newly brought within the purview of reg- 
ulatory bodies are those relating to pro- 
motional pricing. Rigid transportation 
charges, like other rigid prices, are rec- 
ognized as aggravating cyclical fluctua- 
tions and in many instances as being 
contrary to the financial interest of the 
firms maintaining them. Private man- 
agement, however, is often reluctant to 
experiment with promotional pricing, 
since no one can be certain in advance 
that such a step will yield favorable re- 
sults from the standpoint of the company 
concerned. In many instances the ICC, 
on the basis of information bearing on 
the probable elasticity of demand for the 
service, would be justified in insisting 
that such experiments be undertaken, 
but such action is subject to the limita- 
tion that as yet no satisfactory criteria 
exist for determining what is the best 
price policy from the standpoint of pro- 
moting the smooth functioning of the 
economy, nor is there any way by which 
the commission could be held directly 
accountable for losses to private investors 
where experiments ordered by it proved 
to be unsuccessful. It is scarcely neces- 
sary to remark that this extraordinarily 
dificult economic and administrative 
problem is not peculiar to transport reg- 
ulation. In any event, as the foregoing 
comments suggest, further important 
legislation in the transportation field will 
be needed in the near future. 


Harvard Business Review 257-70 (Spring, 1939). 
18 Lyon and others, o2. cit., Vol. 2, p. 859. 





II. War Housing: 


The Emergency Fleet Corporation Experience* 
By JOHN L. TIERNEY+ 


HE first installment of this article 

which appeared in the last issue of 
the Fournal presented the factual back- 
ground of the war housing accomplish- 
ments of the Emergency Fleet Corpora- 
tion. It included data on the legislative 
authority under which the operations 
were pursued, the measures adopted to 
avoid unnecessary construction, the 
methods of financing, the arguments 
waged over temporary versus permanent 
construction, and the construction pro- 
gram, including accommodations com- 
pleted and operation and rental policies. 
The discussion will be concluded here 
with a description of the subsequent fate 
of the properties, the methods employed 
in winding up this particular war housing 
effort, and an evaluation of the accom- 
plishments under the program. 


Provision for Write-Off of 
Excess War Cost 


The “Operating Agreement”’ gave rec- 
ognition to the probability that the 
value of the projects at the end of the 
war would decline because of the exces- 
sive costs of construction prevalent when 
they were built. It was agreed that at a 
date not later than the maturity date of 
the mortgage and not earlier than 2 
years, nor later than 5 years after con- 
clusion of the war as determined by 
proclamation of the President, if the 
revenues of the company prior to such 
date had proved insufficient to meet the 
company’s obligations, an appraisal of 

* For Part I see 17 Fournal of Land & Public Utility 
Economics 151-64 (May, 1941); footnotes are numbered 
consecutively with those in the first installment. 


t Division of Research and Statistics, Federal Hous- 
ing Administration. 


the entire property covered by the blan- 
ket mortgage should be made. The exact 
time for the appraisal was to be deter- 
mined by the Fleet Corporation and, if 
foreclosure was not instituted prior to 
such date, the agreement stipulated that 
it might not be instituted prior to such 
appraisal. 

If the appraisal showed that the value 
of the property then covered by the blan- 
ket mortgage was less than the total 
cost, after deducting the sales price of 
property sold, plus depreciation at desig- 
nated rates, the agreement stipulated 
that the principal of the blanket mort- 
gage should be reduced, but not beyond 
30% of the principal then due. 

Appraisals of the properties were never 
made under this rule. It was recognized 
that a write-off of much more than the 
30% permitted would be necessary in 
order to give recognition to the actual 
amount of the excess war cost. Figures 
compiled for Congress by the Fleet Cor- 
poration in 1919 showed that an esti- 
mated average write-off of 481% would 
be necessary to reflect fully the decline 
in values which had actually taken place 
between construction and that date; 
these calculations showed estimates of 
value declines varying between 10% for 
some of the single-family projects to 
85% for the temporary dormitories.** 

The chief reason which made it un- 
necessary to utilize this provision was 
that in the majority of cases complete 
ownership of the projects became vested 
in the Fleet Corporation and it thus ab- 
sorbed the loss itself. The various ship- 


38 Estimate as of May 20, 1919 (Records, Joc. cit., 
supra n. 14, The Archives). 
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building companies had retained voting 
control of the stock of subsidiary realty 
companies which they had deposited with 
the Fleet Corporation as collateral to the 
guarantee of faithful performance of all 
provisions of the mortgage and operating 
agreement, except the repayment thereof 
under the “Uniform Plan.” However, 
these securities were recognized as 
worthless, since the realty companies 
were all unable to earn a sufficient 
amount to meet their interest obliga- 
tions. In some cases, the shipbuilders 
were divested of their remaining claims 
to the stock on payment of a considera- 
tion which thus enabled the Fleet Cor- 
poration to obtain complete ownership 
of the properties without actually fore- 
closing on the mortgages; in others it was 
assigned voluntarily in order to permit 
sale of the properties at prices which 
would give recognition to the actual 
post-war decline in values. In a few cases, 
mortgages covering entire projects were 
assigned to the shipbuilders by the Fleet 
Corporation through set-off of claims 
arising out of cancellation of ship-con- 
struction contracts; incident to these 
transactions, retransfers of the stock 
which the Fleet Corporation held as col- 
lateral to the limited guaranty of the 
realty company agreements resulted in 
the merger of effective ownership of the 
projects in the shipbuilding companies. 


39 In a statement to Congress, Mr. A. M. Taylor, who 
succeeded Mr. J. Rogers Flannery as manager of the 
Division of Transportation and Housing, voiced his 
opposition to a continuance of governmental control in 
peace time for the following reasons: 

“The establishment and operation of villages in cer- 
tain localities for the accommodation of certain in- 
dustries and individuals directly benefited thereby 
would constitute discrimination against industries and 
individuals located elsewhere throughout the United 
States where housing facilities must be established, 
financed and operated or sold on a commercial basis. 

“Government ownership, operation or control of 
workingmen’s homes would open the way to a wasteful 
political-paternalistic policy respecting the occupants 
thereof and the industries benefited thereby and invite 
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The Question of Post-War Control 


During the construction of these proj- 
ects many urged that they should be re- 
tained and operated under such govern- 
ment supervision after the war as would 
assure their continuance as model com- 
munities. The officials of the Fleet Cor- 
poration, however, appear to have ad- 
hered to the view that the problem of 
housing was not a proper concern of the 
Federal Government after the end of the 
war.®® Certain civic organizations, on the 
other hand, had urged that the President 
should appoint a commission to con- 
sider certain aspects of the relationship 
of the government to war housing. 
Among the matters urged for considera- 
tion by such a commission were: 


1. The part of the cost which should be 
written off as the excess cost due to the 
war. 

. How the appreciation in land values 
might be conserved for the benefit of the 
community as a whole. 

. The possibility of replacing war indus- 
tries in certain of the communities by 
peace-time industries necessary for na- 
tional economic stability. 

. The practicability of transferring owner- 
ship or control of such housing develop- 
ments to limited dividend corporations. 


However, sufficient support for estab- 
lishment of this commission was not 
forthcoming, and the matter seems to 
have been dropped. 

President Wilson, however, displayed 
a keen interest in the housing projects 
developed by the Shipping Board, and 
despite his many duties incident to the 


practices in the fixation of rentals, establishment of 
collateral welfare and recreational activities, and in the 
selection of tenants which could well be utilized to ad- 
vance political ambitions and to saddle the Government 
with excessive expense which would constitute un- 
justifiable discrimination in favor of certain localities, 
industries, and individuals.” (Letter to Senator Duncan 
U. Fletcher, Chairman, Senate Commerce Committee, 
under date of January 16, 1919. Records, Joc. cit., supra 
n. 14, The Archives.) 
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war and later to the Peace Conference, 
expressed the hope that the projects 
could continue to be examples for other 
American communities to imitate after 
the war. In writing to Chairman Hurley 
of the Shipping Board, he urged: “It 
would seem a distinct loss to allow the 
sale of these properties without imposing 
such restrictions and safeguards as will 
preserve the ideal industrial living con- 
ditions which we have sought to estab- 
lish.””4° He suggested that steps be taken 
to consider the question of “ascertaining 
how far practical and beneficial restric- 
tions could be imposed to prevent these 
very modern and ideal communities from 
being lost as examples of what the homes 
of industrial workers ought to be.”“! In 
this desire the President had the staunch 
support of Mr. William B. Wilson, Secre- 
tary of Labor, who had been officially 
designated by the White House to super- 
vise the housing program of the United 
States Housing Corporation. 

In executing the wishes of the Presi- 
dent in this matter, the Secretary of 
Labor urged that the projects, 


“ 


. whether forming separate communi- 
ties or relating to existing communities, be 
held and operated by the Government, under 
one uniform relationship for all the Govern- 
ment’s housing projects, until they can be 
disposed of directly by the operating agency 
to the individual wage earners who are to 
occupy them.’ 


The officials of the Shipping Board dis- 
sented from this view, and in a resolution 
adopted in 1919 directed that ““The Cor- 
poration should proceed immediately to 
the disposition of its housing projects, 
thereby taking advantage of the present 
demand for houses... .”’ 


40 Letter dated March 1, 1919, Records, Joc. cit., 
supra n. 14, The Archives. 

41 Tbid. 

4 Letter to Hon. Edward N. Hurley, Chairman, 
U. S. Shipping Board under date of March 20, 1919. 
(Records, Joc. cit., supra n. 14, The Archives.) 
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In 1920 Congress terminated the 
powers which the Corporation had exer- 
cised in this field and the Board was di- 
rected to dispose of all housing properties 
held “‘...at as early a date as prac- 
ticable, consistent with good business 
and the best interests of the United 
States.’ After this became the declared 
policy of Congress, the property was 
transferred during 1921 to the Shipping 
Board by Resolution of the Board of 
Trustees of the Emergency Fleet Cor- 
poration. 

After leaving the service of the Fleet 
Corporation Mr. J. Rogers Flannery, 
original Director of Housing, made a re- 
port to Chairman Hurley of the Shipping 
Board on his particular phase of the 
work. In summarizing the result of the 
program, Mr. Flannery stated: 


“Tt will be very unfortunate if the work 
done by the Housing Department of the 
United States Shipping Board and later by 
the United States Housing Corporation will 
not be taken up and developed to a point 
where the whole community can benefit from 
the standards worked out for community 
sites. Various types of comfortable, artistic 
workingmen’s homes have been developed as 
well as community plans which promise 
much for the social life of the communities, 
and if housing developments of the future are 
planned along the same broad lines as 
adopted by the Government during the war, 
this country will have a happier, more con- 
tented, and healthier race of people. 

“Better housing will be one of the per- 
manent improvements which will result from 
the war, and if the Federal Government will 
continue to encourage and assist the different 
municipalities and industrial corporations in 
making their workmen and families more 
comfortable and more contented by housing 
them in a manner that will produce these re- 
sults, then the money that has been expended 
for housing developments will be worth 
while, regardless of the extra cost because of 


43 2 Minutes, U. S. Shipping Board (1919) 702. 


4 41 Stat. 994, §16. 
45 19 Minutes, Emergency Fleet Corporation (1921) 


4124. 
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war prices and war labor in the developments 
completed.’ 

That admonition, however, did not 
prove to be prophetic of the course of 
housing developments in the post-war 
years. Immediately thereafter Congress 
ordered both of the agencies which had 
engaged in the war housing program to 
liquidate, and despite the many mistakes 
which were made their commendable ac- 
complishments were forgotten. 


Disposition of Properties 


In the use of figures to show the 
amounts realized from the various proj- 
ects it should be recognized that this 
again was a problem definitely peculiar 
to the conditions surrounding the war 
housing program, and definitely limited 
by the inability of the Corporation to 
complete all facilities planned. At the 
end of the war, on receipt of the liquida- 
tion mandate from Congress, it became 
necessary to dispose of much partially 
developed land with streets and utilities 
for whatever could be obtained under the 
conditions of a forced sale. The Corpora- 
tion had no hopes of utilizing these 
facilities, even though large sums were 
properly attributable to their develop- 
ment. In the face of the record which 
indicates a small realization from claims 
of this type, it can scarcely be urged 
that the Corporation ought to have 
struck a better bargain in the disposal 
of facilities which the law forbade it to 
utilize for building purposes. Anything 
which it was able to realize from facilities 
of this type helped to minimize its losses. 

The problem of accurately ascertain- 
ing the amounts realized on disposition 
of the various types of properties be- 
comes a difficult one since some of the 
mortgages covering housing properties 

46 Report, J. Rogers Flannery, Director, Division of 
Transportation and Housing, Emergency Fleet Cor- 


poration (1919), Library: U. S. Maritime Commission, 
Washington, D. C 
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were disposed of by sales to the ship- 
builders through the set-off of their 
claims arising out of contracts with the 
Fleet Corporation. Without an analysis 
of the validity and nature of these 
claims, an accurate reflection of the 
amounts realized for various types of 
units is impossible. At the close of the 
war the cancellation of contracts by the 
Corporation for the many uncompleted 
ships, and others under contract, gave 
rise to many substantial claims of this 
type by the various companies; in the 
settlement of some of these claims, title 
to certain housing developments passed 
to the shipbuilders or their subsidiaries. 
Moreover, the fact that entire projects, 
including permanent as well as tempo- 
rary structures were often sold as units, 
makes it impossible to compare satis- 
factorily the amounts realized from dis- 
position of the permanent and temporary 
facilities. 

Even before Congress had indicated 
its wishes as to the post-war disposition 
of the housing properties, some units 
were disposed of at private sale. A few of 
the projects were sold in their entirety. 
Some members of the Board of Trustees 
of the Fleet Corporation expressed the 
belief that the projects should be first 
offered for sale as a whole to the ship- 
builders before they were offered to 
homeseekers. In 1921, however, the 
Board determined upon a policy of 
placing the properties on public auction 
as it deemed this to be the best method 
of carrying out the rapid liquidation con- 
templated by Congress in the 1920 legis- 
lation.‘7 Tenant buyers were given the 
most favorable terms—namely, 80% 
three-year mortgages, with installments 
of principal payable at a rate of 2% 
monthly.*® Concessions in the interest 

47 41 Stat. 994. 

48 In Philadelphia, of 1479 houses sold, 533 were sold 
to es (12 Minutes, U. S. Shipping Board (1922) 
4813). 
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rate were offered all purchasers making 
cash settlements of 40% or more. Non- 
tenant homeseekers were financed by 
70% three-year mortgages, amortized at 
a rate of 2% monthly. 

The properties retained after the war 
were appraised by local real estate men, 
subject to final approval or revision by 
the Fleet Corporation. In some cases 
these appraisals became the basis of 
sales prices which were quoted to first- 
comers.*® Bids which were out of line 
with the appraisals as thus determined 
were rejected.®® In 1922 the Minutes 
show that, where auctions were held, 
two alternative plans of disposition were 
authorized: “Plan A” provided for sale 
of the project as an entirety; and “Plan 
B” provided for sale in individual units. 

This policy permitted the Board to 
accept the sales plan which gave the 
greatest return. “Plan B” proved to be 
most remunerative in both cases. It 
not only produced greater returns but 
also permitted sale of these properties 
directly to the individual workers for 
whom they were originally intended. 

In one case in which the Board re- 
ceived bids for the sale of the property in 
its entirety, it required the bidder to 
furnish a schedule of prices of the in- 
dividual units, the total of these prices 
to equal the amount of the lump sum 
bid for the property as a whole.” This 
authorization provided that, if the lump 
sum bid for the property as a whole was 
accepted, the purchaser would be re- 
quired to give the individual tenants a 
30-day option to purchase their homes 
from the purchaser of the entire prop- 


49 12 Minutes, U. S. Shipping Board (1922) 4762. 

50 Tbid. 

51 In the sale of one project at Chester, Pa., “Plan A” 
produced bids totalling $625,000, in comparison with 
$848,000 for “Plan B”; in the sale of the project at 
Lorain, Ohio, “Plan A” produced bids of $292,300, 
whereas “‘Plan B” bids equalled $543,250 (11 Minutes, 
U. S. Shipping Board (1922) 4427; and Ibid. at 4603). 


397 


erty. Under this plan it was stipulated 
that the price to the tenant should be 
the price of the property listed in the 
lump sum bid plus 10%. 

Large projects such as the Fairview 
development at Camden, New Jersey, 
and the Harriman project at Bristol, 
Pennsylvania, were sold at auction in 
individual units. In the case of the Cam- 
den project, the facilities were disposed 
of at approximately 1/3 of the original 
cost. This was slightly less than the 
average amount realized from the sales 
of all projects, or 37% of cost, as is 
shown more fully in Table I. 

It should be noted, however, that this 
amount does not represent the net 
amount realized from the projects, since 
the sales were not all made on a cash 
basis. The Fleet Corporation was forced 
to sacrifice many of these mortgages in 
later years at a substantial discount in 
order to obtain funds for its operations.® 
Thus mortgages covering properties such 
as those in the Fairview project at Cam- 
den, New Jersey, were sold during 1922 
and 1923 to a New York mortgage com- 
pany at an approximate discount of 
15%, and others covering properties in 
connection with shipbuilding on the 
Great Lakes were sold in a similar man- 
ner to trust companies in Detroit and 
Cleveland. 

Although a write-off as high as 30% 
of the construction cost had been con- 
templated by the Corporation as a 
proper measure of the excess cost of con- 
struction directly attributable to the 
war, it seems apparent that the disparity 
between the actual amount realized and 
cost was not attributable to this factor 


52 11 Ibid. at 4318. 

53 In 1922 this policy was forced upon the Board, as 
Congress refused to accede to its request for necessary 
appropriations, and directed it to dispose of a part of 
its notes and mortgages to obtain funds for operations. 

512 Minutes, U. S. Shipping Board (1922) 4702; 
13 Ibid. (1923) at 5359. 
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alone. In 1919 the Board presented an 
estimate to Congress stating that a re- 
covery of approximately 51.5% of cost 
could be realized from the projects on 
the basis of the conditions then preva- 
lent.» However, influences which could 
not then be foreseen resulted in a much 
smaller percentage of recovery. 

The liquidating policy which was 
adopted was one scarcely calculated to 
secure a “fair market value” for the proj- 
ects. A more realistic and orderly plan, 
carried out under less pressure, might 
well have yielded a different result. In 
the political climate prevalent after 1920, 
Congress in response to a strong public 
sentiment for a rapid “return to nor- 
malcy” gave its mandate for the Corpor- 
ation to get out of the housing business 
as quickly as possible. The execution of 
this policy in the post-war depression 
years resulted in losses much greater 
than the Board had contemplated. 

The scant evidence available gives 
some indication that losses were mini- 
mized in most of the communities where 
permanent construction was utilized—at 
least in communities of diversified indus- 
trial activity like Philadelphia. Yet the 
figures indicate that the absolute losses 
were greater in the case of permanent 
construction because of the larger vol- 
ume of this type of building. However, 
in the case of permanent construction 
there certainly were social credits which 
should be recognized as offsets to the 
losses attributable to this type of con- 
struction. These units still exist as a 
permanent part of the housing facilities 
of their respective communities, and 
most of them have stood the test of 
time. Moreover, many of these develop- 
ments were utilized advantageously in 
the post-war years, since costs did not 
decline to a sufficient extent to encourage 


55 Estimate as of May 20, 1919 (Records, Joc. cit., 
supra n. 14, The Archives). 


new building until some years after the 
end of the war. The salvage from the 
temporary facilities, such as dormitories, 
cafeterias, etc., in line with the estimates 
of the Fleet Corporation, appears to have 
been small in the few cases where it is 
possible to determine the recovery from 
this type of construction. 

Although the records indicate that the 
salvage value of many of these projects 
was negligible, it should also be remem- 
bered that little was realized from the 
partially constructed ships which were 
never completed, from the shipbuilding 
plants which were subsequently disman- 
tled, and from the railway and other 
facilities which were later abandoned. 
Viewed in this perspective, a very large 
portion of the housing expenditures be- 
comes a legitimate part of the war cost 
and should be treated strictly as such. 


Appraisal of Accomplishments 

An objective appraisal of the work of 
the Emergency Fleet Corporation in the 
housing field during the World War is a 
difficult task, chiefly for two reasons. 
Some improvements in technique and 
methods of housing construction, finance 
and management have been made in the 
intervening years, but such advanced 
standards cannot fairly be used in ap- 
praising the work of an earlier day. Only 
if these facts are recognized is an impar- 
tial appraisal of the results of the pro- 
gram possible. In addition, one must 
bear in mind that the limitations im- 
posed by the execution of a war-time 
construction program, conceived in an 
atmosphere of uncertainty and haste, 
will invalidate many comparisons based 
upon ordinary methods. In the words of 
the Fleet Corporation officials, the hous- 
ing problem in the shipyards during the 
war years was “sui generis”; recognition 
of this fact thus precludes an appraisal 
based upon the results of conventional 
peace-time programs. 
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In terms of the number of units built 
and workers housed, the program fell far 
short of meeting the recognized needs of 
the time. This is apparent from the sta- 
tistics which show the provision of ac- 
commodations for a total of 28,064 work- 
ers in both the family units and in the 
dormitory and hotel quarters built for 
unmarried workers. However, even in 
this respect, the construction completed 
exceeded that of the United States Hous- 
ing Corporation which also operated dur- 
ing the war years. 

The transportation program of the 
Fleet Corporation proved to be a more 
important solution of the labor-supply 
problem encountered during this period 
than did the housing program. The sta- 
tistics show that 125,000 workers were 
provided by this means by April, 1919, 
whereas less than % of this number were 
housed by the dwelling units when finally 
completed after the war. In addition, it 
should be noted that the cost of the 
transportation program was far less than 
the cost of the housing, and the absolute 
amount of the post-war losses was negli- 
gible in comparison with similar losses 
from liquidation of the housing. 

A survey of the experience of the Fleet 
Corporation in this field must also recog- 
nize that, despite the impetus which this 
program gave to the solution of the prob- 
lem of labor turnover, the ultimate solu- 
tion of that problem was never found 
during the course of the war. The lack of 
adequate housing in many cities un- 
doubtedly was a powerful factor in ag- 
gravating the rate of turnover, but it was 
by no means the only cause. Production 
in many lines continued to be hampered 
by lack of an adequate labor force until 
the end of the war, and in view of the 
magnitude of supplying the increasing 

56 The latter agency provided 6,148 single-family 


units. See Senate Report No. 336, 66th Cong., 2nd Sess. 
(1919) 5. Accommodations for 8,307 unmarried workers 
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army abroad, some authorities have sug- 
gested that even greater difficulties might 
have been encountered in 1919 had not 
the Armistice intervened. A study of this 
phase of the program seems to indicate 
that the housing solution of the labor- 
supply bottleneck in the war years was 
inadequately synchronized through care- 
ful advance planning with the removal 
of other difficulties which made it im- 
possible to obtain the requisite supply of 
certain types of skilled workers, or the 
necessary materials and supplies. Thus, 
in spite of the progress which the Fleet 
Corporation made in this respect, it is 
evident that only limited lessons can be 
drawn from this experience as to the im- 
pact of a sustained housing shortage 
upon an extensive defense program. 

The planlessness of the program of 
shipyard location was undoubtedly re- 
sponsible for no small measure of the 
production difficulties which were en- 
countered. The concentration of the 
yards along the Delaware River, in a 
region already heavily engaged in the 
execution of war contracts for other de- 
partments of the Federal Government, 
only complicated the labor-supply prob- 
lem. It is well recognized today that this 
area possesses no natural monopoly of ad- 
vantageous sites for shipbuilding plants, 
even though such locations are neces- 
sarily limited geographically. 

The Fleet Corporation appears to have 
made every possible effort to allocate the 
available appropriation to the localities 
where the need was greatest. It was 
recognized during 1918 that the amount 
appropriated was but a fraction of the 
sum necessary to meet all requests re- 
ceived. The investigations made under 
great pressure, from both the standpoint 


were also provided (Report, U. S. Housing Corporation, 
Vol. II (1919) 393). Cf. estimate of Twentieth Century 
Fund in their recent study Housing for Defense (New 
York: 1940) 157. 
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of time and the magnitude of the re- 
quests received for housing, indicate that 
no reckless program in advance of actual 
needs was ever contemplated. Indeed, 
the records of the Corporation show that 
every possible alternative to this solu- 
tion was thoroughly explored; surveys 
early convinced the Fleet Corporation 
officials that there was no unitary solu- 
tion to the production problem. At one 
time, it appears that the Corporation 
officials entertained the suggestion of a 
certain New York promoter that huge 
houseboats be constructed as a solution 
to the difficulties in some of the yards. 
An attempt was made to demonstrate 
the extent of their salvage value after 
the war when they could be converted 
into barges, and it was suggested that 
such housing would facilitate the ulti- 
mate in labor mobility. The plan was 
never considered seriously but illustrates 
the pressure which was brought upon 
the war-time defense agencies by all 
types of promoters with unique solutions 
to the problem—provided, of course, 
that their peculiar type of facility was 
utilized. 

The planning of the projects appears 
to have been well in advance of compara- 
ble privately financed projects of the 
day. Much of the criticism to which the 
program was later subjected was at- 
tributable to the accusation that the 
employees of the Fleet Corporation in 
charge of the housing program were too 
much concerned with the “‘city beauti- 
ful” ideal of construction. It was charged 
that the program did not provide for the 
type of houses or communities which 
could be sustained by shipyard workers, 
but this was no fault of the Housing De- 
partment. The decision to build per- 
manent units only for family housing 
was made by the Board of Trustees of 
the Fleet Corporation for the reasons 
which have previously been cited, and 


the projects as built were in execution of 
that mandate. 

As for the communities which resulted 
from realization of this policy, it may 
safely be said that they were well in 
advance of existing types of the day. 
Many of the architects, imbued with the 
ideals of the nascent town planning 
movement in England and enamoured 
of such developments as that at Gretna 
and other similar new cities, saw in the 
war housing program a unique oppor- 
tunity to demonstrate what similar de- 
velopments offered for America. Thus, 
the Fairview project at Camden, New 
Jersey, and many others built under the 
aegis of the Fleet Corporation program, 
offered amenities far in advance of those 
available in most of the contemporary 
communities in this country. Nor does it 
appear that the expense of attaining such 
ends was disproportionate, in compari- 
son with the costs which prevailed for all 
types of construction during the war 
years. 

The criticism that the costs were too 
high for the class of workers for whom 
the housing was intended, may be valid, 
chiefly for two reasons. Only high quality 
units were constructed and, furthermore, 
war-time costs were inflated. The Corpo- 
ration, however, can scarcely be blamed 
for the latter of these facts. Moreover, 
the relevance of the high construction 
cost to a proper appraisal of the accom- 
plishments of the program diminishes 
when it is recognized that the units pro- 
vided by both of the housing agencies 
were those which it was impossible to 
induce private industry to build, or 
which it could not build because of diffi- 
culties in obtaining workers, financing, 
or necessary materials and supplies dur- 
ing the war years. 

The construction contracts used for 
erection of the various projects repre- 
sented an attempt to prevent the ex- 





on <a ao  ¢ 2 hn op TE oe ce To: TE oe ee 


wa @ 2 so ie @) 


EMERGENCY FLEET CORPORATION HOUSING 


treme form of cost increase which was 
fostered by the ordinary cost-plus con- 
tracts in many war-supply industries, 
and for this the Fleet Corporation should 
be commended. It represented an effort 
to stimulate the contractor toward as 
much efficiency as possible, in view of 
the fact that wage rates and materials 
prices were fixed under governmental 
supervision. Unfortunately, the record 
does not permit an accurate appraisal of 
what was actually accomplished along 
this line. 

The controls imposed upon the finan- 
cial management of the real estate com- 
panies themselves reflected the need for 
assuring that the projects would be occu- 
pied by the class of workers for whom 
they were intended at fair rentals, in 
spite of inflated construction costs; they 
represented necessary safeguards to as- 
sure that the housing work would not be 
nullified through occupancy of the units 
by non-shipyard workers during the peri- 
od when it was imperative that the pro- 
duction of ships would be vastly in- 
creased. The peculiar role which the 
Shipping Board and the Fleet Corpora- 
tion played in the prosecution of the war 
necessarily precluded their concern with 
the broader question of improvement of 
general housing conditions. 

The use of straight 10-year mortgages 
for financing projects of this type, since 
they were essentially long-term ventures, 
was only illustrative of the prevailing 
financing of the times, and in any event 
would not have permitted a realistic re- 
duction of the mortgage in line with the 
project depreciation. The contract pro- 
vision for a maximum write-off of 30% 
on the investment was ineffective, even 
in cases where the shipbuilders guaran- 
teed the loan. In view of the practical 
impossibility of foreseeing in advance the 
approximate extent of a price decline 
after the war, the incorporation of a pro- 
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vision for a definite maximum allowance 
in the Fleet Corporation, “Operating 
Agreement” was futile. It was only pos- 
sible to determine the actual amount of 
the write-off in the post-war years when 
all facts were known; and as most of the 
shipbuilding companies had protected 
themselves by refusing to guarantee the 
realty company loan, the write-off pro- 
vision of the agreement accomplished 
nothing. 

The operating phase of the projects is 
illustrative of the type of managerial 
difficulties encountered in defense areas 
upon curtailment of the production pro- 
gram. This problem of management be- 
came particularly acute in the post-war 
years; when workers lost their jobs and 
became unable to pay rent, it proved im- 
possible to evict them and obtain new 
tenants. This probably could not have 
been remedied then, in view of the non- 
existence of any agencies to tide these 
unemployed workers over a period of 
emergéncy, and because public employ- 
ment agencies to facilitate the transfer of 
workers to other jobs were given inade- 
quate financial support in the post-war 
period. Thus, the position of many of the 
shipyard workers became most difficult 
after the war, and they blamed their 
predicament upon the drastic curtail- 
ment in ship-construction which followed 
the Armistice. In retrospect, it seems un- 
fortunate that an adequate agency and 
program were not formulated to facili- 
tate the transition from a belligerent to 
a peace-time economy. Much of the re- 
siliency exhibited by the British eco- 
nomic system in its recovery from the 
effects of World War I has been attrib- 
uted to the planning work of the Minis- 
try of Reconstruction created during the 
last year of the conflict. 

The lack of a definite policy as to post- 
war control and disposition of the prop- 
erties was undoubtedly unwise. A con- 
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stant change of personnel in the Fleet 
Corporation and the Shipping Board 
during the war, and especially in the 
period immediately following, together 
with the tendency to treat the housing 
program as entirely subordinate to the 
ship-building program itself, all tended 
to militate against the development of a 
definite housing policy. The Nation had 
been forced by the inexorable course of 
its defense activity into untrodden paths, 
and as yet public opinion had not crys- 
tallized in support of any form of public 
participation in housing. 

In view of the record which shows that 
in some cases better results were ob- 
tainable through the sale of the projects 
to individual homeseekers than through 
disposition of the projects in their en- 
tirety, as was true in some of the trans- 
fers made during 1919 and 1920, it may 
be that the earlier procedure was not a 
prudent policy as far as the interest of 
the Government was concerned. The rate 
at which many of these units were sub- 
sequently resold indicates that profits 
may later have been quickly realized by 
the original purchasers. Probably there 
was too much haste in the sale of the 
housing and better financial results might 
have been obtained through a more 
orderly liquidation by other methods 
than auction sales. The greatest part of 
the losses, however, as has been indi- 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


cated at various points in this discus- 
sion, was properly chargeable to the 
waste of war. 

This presentation does not attempt to 
offer suggestions as to the lessons of the 
housing experience discussed herein for 
present defense policies and programs. It 
attempts to draw no parallels between 
then and now, although in many respects 
the repetition of history is apparent to a 
striking degree. Some of the lessons are 
obvious, and many more could be learned 
from further research and study in the 
archives of the housing programs and 
other phases of the war activity. But the 
matter is left with the suggestion that, 
although we cannot rely too heavily 
upon the housing experience during the 
World War years for answers to many 
current and pressing questions because 
of changed circumstances and condi- 
tions, a study of the earlier experience 
can contribute much to an understand- 
ing of the problem in its modern setting. 
The agencies with which the nation has 
entered an exigent period, in contrast to 
a quarter century ago, can turn to a 
previous program for guidance. The 
formulation and execution of the present 
housing effort in the light of lessons 
previously so painfully learned at such a 
high price should appreciably facilitate 
production of adequate means for de- 
fense of the American way of life. 





Grazing Development in Western Oregon: 


An Experiment in Cooperative Land Development and Control 
By M. L. UPCHURCH* 


pan and economic maladjustments 
accompanying the exploitation of 
timber in forested areas are familiar to 
the student of land utilization. New Eng- 
land, the Lake States, and parts of the 
South afford numerous examples of the 
problems that arise in an area following 
the harvesting of virgin stands of timber. 
Parts of the Pacific Northwest are be- 
ginning to find it necessary to make 
changes in both the public and private 
economy as a result of decreases in the 
available supplies of merchantable tim- 
ber. Southwestern Oregon, particularly 
Coos and Curry Counties, presents an 
example of some of the adjustments that 
accompany decreasing supplies of virgin 
timber. 

Because Coos and Curry Counties are 
principally forest areas, problems associ- 
ated with forestry are of paramount im- 
portance. Early estimates indicate that 
Coos County, for example, contained ap- 
proximately 35 billion board feet of mer- 
chantable timber prior to 1915. Since 
that time fire and logging have reduced 
this volume to less than 20 billion board 
feet.! In other counties of western Ore- 
gon the proportionate decrease in timber 
volume has been much greater. As the 
economy of these counties has been based 
largely on the forest industries, it is 
highly important that an intelligent use 
be made of the remaining timber stands 

* Associate Agricultural Economist, U. S. Bureau of 
Agricultural Economics. 

This paper grew out of a Bureau study of institutional 
factors affecting land use in the Douglas fir region, 
particularly Coos and Curry Counties, Oregon and has 
been based largely upon the report of that study. How- 
ever, the views presented herein are those of the author 
and do not necessarily reflect the views of any govern- 


mental agency. 
1 “Forest Statistics for Coos County, Oregon,” Pacific 


and that a thrifty and stable forest 
growth be reestablished on cut-over 
lands if unemployment and other social 
and economic maladjustments are to be 
avoided. 

The present system of forest manage- 
ment releases thousands of acres from 
forest production each year. If left in an 
unmanaged state, these lands not only 
produce no income but support a dense 
growth of brush and weeds which con- 
stitutes a serious fire hazard to remaining 
timber and to public and private im- 
provements. It is advantageous, both 
from the individual and social points of 
view, to reestablish some system of pro- 
duction on this land. 

Most of the cut-over land in these 
counties is suitable only for forestry. The 
type of soil, topography, or location 
makes most of it unsuitable for agricul- 
tural use. But some of it has been used 
for range livestock grazing and county 
land use planning committees believe 
that approximately 30% of the land in 
Coos County and 15% of the land in 
Curry County are suitable for this use.? 
The problems associated with the devel- 
opment of grazing on cut-over land in 
this area are of concern in this paper. 

The conversion of cut-over land into 
pastures requires use of fire to clear the 
land of logging debris and brush and to 


Northwest Forest and Range Experiment Station, 1940, 
Portland (mimeo.). 

2“A Land Use Study of Curry County, Oregon,” 
Resettlement Administration, Region II, in coopera- 
tion with Oregon State Planning Board, 1936 (mimeo.); 
“A Land Use Study of Coos County, Oregon,” Re- 
settlement Administration, Region II, June, 1937 
(mimeo.). 

“Intensive Land Use Planning Report,” 1939, on file 
in the Office of the State B.A.E. Representative, Cor- 
vallis, Oregon (mimeo.). 
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prepare a satisfactory seed bed for grass. 
The areas now considered suitable for 
grazing were at one time largely covered 
with merchantable timber and most of 
the existing pastures have been devel- 
oped by seeding grass after logging. 

Use of fire as a tool in land clearing has 
long been a common practice in the 
coastal counties of Oregon. Prior to ex- 
tensive logging, settlers burned areas of 
brush to develop grazing for their live- 
stock. With the coming of the lumbering 
industry, the imperative need for pro- 
tection of the timber from fire became 
apparent. Consequently, the forest pro- 
tection laws were developed in the inter- 
ests of the lumbermen and a state fores- 
try department for administration of 
those laws was established. 

An application of the fire protection 
laws resulted in definite conflicts of in- 
terest in use of the land for forestry and 
for grazing. The forester is interested in 
using fire only as a protection from fire. 
Logging debris is burned only as a means 
of reducing the fire hazard. The live- 
stock grower is interested in the use of 
fire as a tool in clearing land and as an 
aid in fighting the dense brush growth 
that encroaches upon pastures already 
developed. Since the orderly develop- 
ment of grazing necessitated a revision of 
the fire protection laws and since a com- 
plete revision of the Forest Protection 
Act was inadvisable, the solution lay in 
delineating areas in which fire could be 
used as a tool in land clearing and which 
at the same time would maintain the 
standards of fire control in the strictly 
forested areas. 

To reflect the public interest in deter- 
mining what lands were to be burned as 
a land-clearing measure, the legislature 
passed the Forest Land Classification 
Act in 1937.° Under this act, the county 
court of each county has authority to 
establish a forest land classification com- 


3 Oregon Laws 1937, c. 381. 
4 [bid., §3. 


mittee of five members, three of whom 
are appointed by the court. One of the 
remaining two members is appointed by 
the state board of forestry and the other 
by the director of the state agricultural 
experiment station. One of the three 
members appointed by the county court 
must be an owner of forest land and an- 
other an owner of grazing land. 

The duty of this committee is to study 
the land of the county and to determine 
areas that are primarily suitable for the 
production of timber, those suitable for 
a joint use of timber production and 
grass, and those primarily suitable for 
grazing or other agricultural use. 


“Such determination shall take into con- 
sideration climate, topography, elevation, 
rainfall, soil conditions, roads, availability of 
school facilities, extent of fire hazards, recrea- 
tion needs, scenic values, and other physical, 
economic and social factors and conditions 
relating to the land involved.’ 


Upon the basis of these factors the 
committee is empowered to make a pre- 
liminary classification. Three classes are 
defined :5 


Class 1, or timber class, shall include all 
forest land primarily suitable for the pro- 
duction of timber. 

Class 2, or timber and grazing class, shall in- 
clude all forest land primarily suitable for 
joint use for timber production and the graz- 
ing of livestock, as a permanent or semi- 
permanent joint use, or as a temporary joint 
use during the interim between logging and 
reforestation. 

Class 3, or agricultural class, shall include 
all forest land primarily suitable for grazing 
or other agricultural use. 


Upon completion of the preliminary 
classification, the committee must hold 
a public hearing. A final order is then 
drawn up, including a map showing the 
classification, one copy to be filed with 
the county clerk and another with the 
state board of forestry. If the county 
court fails to appoint a committee, the 


5 Tbid., §4. 
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state board of forestry may direct the 
state forester to proceed with a classifi- 
cation. In either case, the landowners’ 
rights are protected by right of appeal to 
circuit courts of the county. 

The provisions of the law outlining the 
duties of the committees are very simple. 
The committee has authority only to 
classify land and may not compel action 
of any sort regarding its use. The admin- 
istration of the act rests almost entirely 
with the state forester through his au- 
thority to enforce the fire laws and to 
supervise burning activities. 

The primary use for such a classifica- 
tion is to provide a basis for a revised 
policy in administering the fire laws. 
Three oustanding features characterize 
it. First, the forest and fire laws shall be 
administered in a way that will best pro- 
mote the primary use of land as desig- 
nated under the classification. Second, 
upon request of the owners of Class 2 and 
Class 3 land, the state forester and his 
wardens shall supervise and assist, “to 
the extent possible,” burning for grazing 
development but he may refuse to assist 
and refuse to issue a permit to burn 
“... when such burning would create 
an unwarranted hazard.” 

A third feature deals with the neces- 
sity for seeding grass. Unless burned- 
over land is seeded to suitable varieties 
of forage grass, little grazing value re- 
sults from burning. In recognition of this 
fact, the state forester may require an 
owner to sign an agreement to seed his 
land to suitable grasses before issuing a 
permit to burn. Seeding is considered of 
so much importance that, if the indi- 
vidual fails to seed, the county court is 
empowered to perform the work, and the 
cost becomes a lien on the land. Such 
provision is hardly necessary, however, 
because of the definite benefits derived 
from seeding. 

6 All forest land in Oregon must be adequately pro- 


tected from fire. An owner may provide his own protec- 
tion for small tracts under certain conditions. However, 


In pursuance of the forest land classi- 
fication law, a committee was appointed 
in Coos County in 1937. To date approxi- 
mately 36,000 acres have been classified 
as Class 3, agricultural or grazing land. 
This acreage represents a relatively 
small proportion of the land in the coun- 
ty generally considered to be suitable for 
grazing. Additional classifications have 
not been made because the committee 
took the view that many of the adminis- 
trative details of the law should be more 
clearly defined before extensive develop- 
ments were made under it. Conse- 
quently, actual classification of land for 
grazing has had relatively little direct ef- 
fect upon land development in the coun- 
ty. The indirect effects have been signifi- 
cant in that burning for land clearing is 
now a recognized policy. Burning per- 
mits are being issued for this purpose 
in the classified as well as other areas 
where grazing development is generally 
conceded to be sound policy. 

In an attempt to work out some of the 
administrative details of the forest land 
classification law, the state forester is 
cooperating with the officials and live- 
stock men of Curry County. This county 
was chosen as an experimental area be- 
cause of its pressing need for changes in 
land use policy. As this experience pro- 
gresses, other counties will no doubt 
adopt established policies in so far as 
similar conditions will permit. 

After passage of the classification law 
in 1937, a county forest land classifica- 
tion committee was established in Curry 
County and an area of approximately 
15,000 acres was designated as Class 3 or 
agricultural land. Seven additional areas 
totaling approximately 64,000 acres have 
been classified since 1937. Indecision 
regarding the payment of fire patrol fees® 
the majority of forest land is protected through member- 
ship representation in a fire patrol association or through 
the state forestry department. When the protective 
work is performed through the state, a patrol fee of 


from 3 to § cents an acre is assessed and collected 
through local tax channels. 
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and the difficulties arising from the state 
forester’s attempt to cooperate with 
landowners individually resulted in the 
formation of voluntary cooperative as- 
sociations for the purpose of providing 
mutual aid in handling range develop- 
ment problems. 

The purposes of the Curry County 
grazing associations are: 
“to promote the intelligent use of fire in 
clearing land for range purposes... ,” “to 
cooperate in controlling .. . fires within the 
i designated and classified as Class ag 

a orders for grass-seed and other ma- 

terials, [and to] .. . expand the tax base by 
increasing the capacity of large areas of non- 
productive brush land.”? 


Membership is open to any landowner or 
operator within the grazing areas. The 
association is to have no membership 
dues, but the members may vote annual 
assessments on an acreage basis, “or any 
other equitable basis,” for the purpose of 
defraying the costs approved by the 
members. The membership agreement 
includes acceptance of the land classifica- 
tion, giving aid in the control of all fires 
in the area, and seeding to approved 
grasses all land burned under control of 
the member. 

One of the biggest tasks faced by these 
associations is obtaining adequate aid 
and cooperation from the forest agencies. 
With a view to cooperating with these 
associations, the state forester has pro- 
posed a policy which was tried experi- 
mentally in 1939 and 1940. This policy 
provides that grazing areas shall receive 
“particular leniency” in the regula- 
tions governing the use of fire as a tool 
in land clearing, and shall be assisted to 
the extent possible by the protection 
agencies in supervising and safeguarding 
the areas to be burned. The landowners 
may return their land to a fire-patrol-as- 
sessment basis three years after exten- 


7 From the constitution and by-laws of the associa- 
tions. 
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sive burning operations have been com- 
pleted and again receive the services of 
patrolled land. The advisability of re- 
turning grazing land to the status of 
forest land for the purpose of fire patrol 
cannot yet be determined. 

The policy further suggests that land- 
owners in grazing areas who wish to burn 
should make application for a permit to 
the local county agent or district warden 
not later than June 1 of each year. This 
would give the local fire warden time to 
inspect the areas to be burned and to 
specify safeguards to be followed before 
issuing permits. 

Adequate fire breaks between grazing 
areas and forest areas both to protect 
forest land from fire originating in graz- 
ing areas and grazing areas from fire ori- 
ginating in forest areas are necessary. 
Since the state forester does not have 
available funds for such work, a serious 
handicap exists, and to carry on the 
work of supervision and fire-guard con- 
struction, cooperation between private 
owners of grazing and timberland, the 
county, and the state forestry depart- 
ment offers a practical way to get the 
job done. 

For the purpose of developing cut-over 
brushland for grazing, 156 burning per- 
mits covering 14,850 acres of land were 
issued in Curry County during 1939. 
Burning permits issued for the county as 
a whole numbered 564, but most of the 
permits issued for land outside the graz- 
ing areas were for the purpose of burning 
logging slash. In contrast with Coos 
County, relatively little burning was 
done for range development outside the 
the classified areas. 

The development of rangeland on a 
large scale in the area is yet too new 
to show clearly any definite trend in the 
effect which such development may have 
on the economy of the region. A signifi- 
cant index of land use in the grazing 
areas is the numbers of livestock grazed. 
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During the season of 1938 about 3,500 
cattle and 12,000 sheep were grazed in 
the classified areas of Curry County. 
Calculated on an animal-unit basis, the 
total stocking was about 5,900 animal 
units or an average of 13.3 acres per ani- 
mal unit. Indications are that the carry- 
ing capacity of the area will be increased 
as present ranges are more intensively 
developed and as some of the land now in 
timber is logged and seeded to forage 
plants. Agricultural Adjustment Admin- 
istration authorities indicate that the 
carrying capacity for this type of range 
is approximately 8.4 acres per animal 
unit. Using this figure and assuming that 
approximately 70,000 acres of range land 
will be developed within the areas now 
classified in Curry County, the ultimate 
carrying capacity will be approximately 
8,140 animal units or 37.7% more than 
the present number. 

One of the stated purposes of classify- 
ing land for grazing is to facilitate devel- 
opment of this land so as to increase the 
tax-base of the county. The possible in- 
crease in livestock numbers would prob- 
ably add about $33,000 to the taxable 
wealth of the county based on the pres- 
ent assessments per animal unit. In addi- 
tion, the more intensive development of 
land for grazing would probably justify 
an increased assessment on land of ap- 
proximately $250,000. These figures ap- 
ply to the areas now classified as grazing. 
No conjecture is made regarding the pos- 
sible expansion of classified areas. Care- 
ful study, however, should precede fur- 
ther expansion of grazing areas in Curry 
County. If unsuited areas are classified 
and developed for grazing use, the ulti- 
mate result will be destitute ranching 
units that may create high social costs 
and misused land, and an ultimate social 
loss rather than a social gain will be the 
reward. Although the development of 
grazing land is yet too new to have had 
any marked effect on the tax-base, it is 
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significant to note that the per-acre as- 
sessment of farm land in the Wedder- 
burn-Ophir area, the first to be classi- 
fied, was increased from $9.40 in 1937 to 
$10.17 in 1938. By comparison, the per- 
acre assessment for all rural land in the 
county decreased from $8.87 in 1937 to 
$8.78 in 1938. More noticeable effects of 
range development undoubtedly will be 
evident as further progress is made. 

Approximately one-half of the acreage 
of the present grazing areas in Curry 
County is subject to fire patrol assess- 
ments. Isolated tracts of timber in graz- 
ing areas upon which such payments are 
made should be entitled to the fire patrol 
services of the state. The difficulties of 
providing these services when surround- 
ing land is subject to an entirely different 
policy are obvious. 

One of the difficulties encountered in 
the operation of the grazing associations 
is that presented by land within the 
classified areas but not under control of 
the livestock operators. Within these 
areas are tracts of land owned by non- 
residents and public agencies that are, 
for various reasons, not in a position to 
operate land for grazing purposes. This 
checkerboard pattern of ownership pro- 
hibits blocking of the range into the most 
efficient operating units; thus the prob- 
lems of range management are multi- 
plied. There are also tracts of land con- 
taining merchantable timber that must 
be protected from fire until the owners 
see fit to cut the timber and make some 
disposal of the land. The occurrence of 
such tracts within the grazing areas ne- 
cessitates increased labor and expense 
upon the part of livestock men and pro- 
tective agencies in providing adequate 
fire protection. 

A further difficulty arises as to what 
effect the classification has upon the fire 
patrol requirements and the payment of 
fire patrol fees. The Forest Protection 
Act provides that “timber land” subject 
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to early agricultural development and 
land not primarily suited to forest pro- 
duction shall be exempted from patrol. 
Apparently, owners of Class 3 or agricul- 
tural land would be relieved from main- 
taining ‘‘adequate protection” and hence 
from fire patrol assessments. According 
to the attorney general, however, the 
classification of land for grazing purposes 
does not change the obligation of the 
state forester or the landowners to pro- 
vide fire protection unless the state board 
of forestry also changes the classification 
of “timber land” as defined by law. 
Misunderstandings resulting from inter- 
pretation of this point have led to con- 
fusion in administering the forest land 
classification law. 

The development of grazing land un- 
der the forest land classification law has 
been hampered somewhat by the fact 
that the forest agencies have no funds for 
cooperating with landowners in con- 
structing fire guards and supervising 
land development activities. Local sup- 
port of the state forestry department 
comes from the fire patrol assessment 
which is a special police tax placed upon 
timberland owners for the purpose of 
protecting the forests of the state from 
destruction by fire. Obviously funds col- 
lected for the protection of timber should 
not be diverted to aid in developing graz- 
ing. The experimental work that has 
been done in Curry County has been at 
the expense of other work and is justified 
only by the pressing need for aid in find- 
ing a solution to the problems growing 
out of the conflicting land uses. 

The counties are also without specific 
authority to spend money for coopera- 
tive activities in grazing land develop- 
ment. Under the experimental policy in 
Curry County, the county is obligated to 
pay 10% of certain costs in developing 
the grazing areas. Although authority 
has been given to the counties to develop 
their own lands for grazing, they have no 
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specific authority for such work when 
lands other than those owned by the 
county are involved. 


Summary 


To recapitulate, the development of 
alternative uses for cut-over land has be- 
come increasingly important in view of a 
decline in the forest industry. The devel- 
opment of grazing as an alternative use 
necessitates the use of fire as a tool for 
land clearing and seed bed preparation. 
An indiscriminate use of fire for this pur- 
pose conflicts with the fire protection 
laws enacted in the interest of the lumber 
industry. A forward step in the elimina- 
tion of this conflict came in the passage 
of the forest land classification law. After 
an examination of the operation of this 
law and the difficulties arising out of 
grazing development, it is pertinent to 
explore possible steps whereby these dif- 
ficulties may be alleviated. 

Any course of action should seek to 
promote the best interests of the live- 
stock men in the grazing areas and at the 
same time protect the interests of other 
individuals as well as the public through 
proper direction of grazing development 
and conservation of forest range re- 
sources. The necessity for supervision of 
range development activities within graz- 
ing areas, the need for providing ade- 
quate fire protection on range and forest 
lands, and the need for financing range 
development and fire protective meas- 
ures indicate the desirability of coopera- 
tive effort on the part of landowners in 
the grazing areas. The voluntary associa- 
tions in Curry County are pointing the 
way toward an alleviation of many of the 
difficulties growing out of conflicting in- 
terests in the use of fire for land develop- 
ment. 

A cooperative association of livestock 
men could perform numerous functions 
that would be to the advantage of graz- 
ing development and conservation. In 
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the first place an association could act as 
an agent in burning supervision and fire 
patrol and could cooperate with existing 
forest agencies in performing this work. 
Under the existing policy in Curry Coun- 
ty, a precedent is already established by 
which livestock men may cooperate with 
the state forester in providing fire ward- 
ens and performing protective work. 

The problems arising from the check- 
erboard pattern of landownership could 
be handled in part by an association. The 
objection that adequate fire protection is 
not provided for scattered tracts of tim- 
ber land and other scattered tracts of 
non-grazing land in grazing areas could 
be met by the assurance that the coop- 
erative efforts of the landowners and the 
forest agency would be directed toward 
providing fire protection and intelligent 
use of fire as a tool for land development. 
The association could act as an agent in 
leasing and developing for grazing the 
lands owned by absentee owners and 
public agencies, thus in part solving the 
difficulties in range management arising 
from checkerboard patterns. 

The association could have many 
minor functions in acting as an agent for 
the purchase of such ranching supplies as 
grass seed and other necessary items. It 
could act as an agency for promoting bet- 
ter ranch management practices for the 
development of better livestock in the 
area and may even act as a marketing 
agency for its members. 

A practical problem that would have 
to be met by such an activity would be 
the organization and financing of the as- 
sociation. A suggested plan is patterned 
after the existing fire patrol associations.® 
The functions of an association of live- 
stock men could be financed by a pro- 


8 Private fire patrol associations are an integral part 
of the forest protection system of Oregon. Land repre- 
sented by membership in a fire patrol association is 
protected by the facilities of the association, the cost 
of which is prorated among the members on an acreage 
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rated acreage assessment, the amount to 
be determined by the costs incurred. 
Land within the area not represented by 
membership in the association but which 
benefits by its activities should pay its 
proportionate share of the costs incurred. 
To insure the participation of such land, 
a “conservation fee” similar to the fire 
patrol fees would have to be assessed. 
This conservation fee could be collected 
through the usual tax channels and the 
total sum turned over to the state for- 
ester for distribution to the associations 
just as the present fire patrol fees are col- 
lected and distributed. In the absence of 
a grazing association, the conservation 
fees could be used by the state forester 
for cooperative work with stock men. 

Such a plan probably would not in- 
crease the financial burden on the lands 
involved. It would, however, reorient the 
purpose of work performed on land rec- 
ognized as suitable for grazing so as to 
serve better the interests of grazing. 
These lands in the past have been sub- 
ject to fire patrol fees for the protection 
of forests, whereas grazing was the de- 
sired use for the land. A membership as- 
sessment in an association or a conserva- 
tion fee for non-member lands would be 
for the sole purpose of promoting the in- 
terests of grazing in the area. At the same 
time the same protection that they for- 
merly received would be given to the 
timber interests involved. 

To effect the purposes outlined, it 
would be necessary to enact’ state legis- 
lation authorizing the’formation of graz- 
ing associations and giving them author- 
ity to control land and perform other 
functions, as well as providing for levy- 
ing and collecting the conservation fees. 


basis. Land in the protective area of an association but 
not represented by membership is assessed a fire patrol 
fee by the state. The state in turn “farms out” the 
protective work to the association in whose area the 
land is located. 
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I. Background of Unification 


io 1900 the city of Chicago awakened 
to the fact that it had a traction prob- 
lem. Since 1858, when it granted its first 
street railway franchise to Henry Fuller, 
Franklin Parmalee, and Liberty Bigelow 
to construct a single- or double-track 
horse railway upon certain streets in the 
south and west divisions of the city, it 
had authorized additional companies to 
enter and serve limited fields. By 1900 
the artificial barriers of sectional transit 
operation had divided the city into three 
small communities made up of its south, 
its west, and its north divisions. 

On December 17, 1900, the Street Rail- 
way Commission of the city council of 
Chicago, acting pursuant to an appoint- 
ment made the previous year, submitted 
a report on the city’s street railway pol- 
icy. It criticized the city’s practice in 
permitting the influx of many companies 
to provide transportation under the mis- 
taken theory that competition in public 
service, as in business, “would keep trac- 
tion managers alive to their duties to the 
public,” and concluded: 

“Besides opposing further grants to com- 
peting companies, the Commission would 
recommend that the city use its influence to 
bring about unification of management, so 
far as possible, either through consolidation 
of the different companies now in existence 
or through operating agreements, to the end 
that the street railways of Chicago may be 
operated upon the basis of a unified system.” 


The report of the commission was the 
first step in Chicago’s 40-year struggle to 


* Member of Chicago Bar; formerly traction counsel 
for the Illinois Commerce Commission. 
The valuable assistance of Mr. Merrill B. Knox, con- 


achieve unification, either by single own- 
ership of the services or consolidation of 
management. Since that time innumera- 
ble plans, reports, and ordinances have 
been issued, looking to the same objec- 
tive. 

Attack was first made to alleviate the 
distress caused by the sectional opera- 
tion of the street railway companies. The 
Settlement Ordinances of 1907 and the 
Unification Ordinance of 1913 provided 
for street railway service to be rendered 
by four companies as a single unified sys- 
tem under the management of an operat- 
ing agency designated as the Chicago 
Surface Lines Board of Operation. Al- 
though the four companies retained their 
separate corporate status, their systems 
were coordinated into one unit on a city- 
wide basis by the establishment of a se- 
ries of through routes, and by the grant 
of extensive transfer privileges at a single 
standard rate of fare. A pooling agree- 
ment for the division of income and ex- 
pense was incorporated into the scheme, 
whereby 60% of the divisible profits 
went to Chicago Railways Company, 
which owned the north and west side 
lines, and 40% went to Chicago City 
Railway Company, Calumet and South 
Chicago Street Railway Company, and 
the Southern Street Railway Company, 
which owned the south side lines. 

Similar progress toward integration of 
service in the city was made in 1911 and 
1913, when the four elevated railroad 
companies were combined under one 
management, and a system of through 
routing of trains and free transfers be- 


sulting engineer on local transportation to the Illinois 
Commerce Commission, is gratefully acknowledged. 
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tween the lines of the companies in- 
stalled. During this time the initial at- 
tempt to effect unification of the street 
railway and elevated properties was 
made, but the effort came to naught when 
the city refused to grant a 50-year fran- 
chise to the proposed company, and the 
companies, in turn, refused to accept a 
20-year franchise from the city. 

The coordination of individual serv- 
ices having been achieved, the city un- 
dertook the task in which it has since 
been engaged—the unification of the 
street railway properties of the Chicago 
Surface Lines and the elevated facilities 
of the Chicago Rapid Transit Company. 
In 1916 the city council appointed the 
Chicago Traction and Subway Commis- 
sion to investigate and report the possi- 
bilities of obtaining improved transpor- 
tation for the city by unification of the 
street railway and elevated systems, in 
conjunction with the use of a proposed 
system of subways. 

The commission’s report, filed almost 
a year later, was able, thorough, and 
comprehensive, and its physical plan has, 
in substance, formed the pattern of al- 
most all later plans. It recommended the 
unification of all local transportation 
properties in the city under the regula- 
tion and control of the city council; a 
nine-year construction period for a vast 
program of subways, extensions, and im- 
provements; a financial plan, which 
would allocate a share of the receipts of 
the company to the city, and which, to- 
gether with a suggested recapture clause, 
would permit the taking over of the trac- 
tion properties by the city. The recom- 
mendations and plan of the commission 
were submitted to the city council and 
incorporated in an ordinance passed on 
August 14, 1918. The ordinance, how- 
ever, failed when it was defeated at 


1 For an excellent summary of the plans and reports 
of this period see Harry P. Weber, 4n Outline History 
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referendum on November 5, 1918. 

From 1920 until expiration of the 1907 
ordinances on February 1, 1927, many 
plans and reports proposing various meth- 
ods of achieving unification were drafted. 
Mayors Thompson and Dever, the Com- 
mittee on Local Transportation of the 
City Council, and its sub-committees, 
the office of the corporation counsel, and 
specially retained traction counsel, the 
heads of the street railway companies 
and the elevated company and even 
committees of business men advanced 
their ideas for transit consolidation. Mu- 
nicipal ownership by means of the sale of 
public utility certificates and by the ex- 
ercise of the tax power was proposed and 
rejected. Year followed year in negotia- 
tions and proposals. Each plan led inevi- 
tably to disagreement and failure.! 

With the expiration of the 1907 or- 
dinances, so-called ‘day-to-day’ per- 
mits were granted by the city council to 
the street railway companies, which ex- 
tended the terms of the 1907 ordinances 
for limited periods. Anticipating the pro- 
tracted struggle which negotiations for a 
franchise would bring, the Chicago Rail- 
ways Company had, in 1926, thrown it- 
self into the protective embrace of a 
federal court receivership, to be followed 
in 1930 by the other three street railway 
companies. In 1928 the Committee on 
Local Transportation undertook negotia- 
tions with company representatives for 
a new franchise, with the assistance of 
the Citizens Traction Settlement Com- 
mittee, a group of prominent business 
men appointed by Federal Judge James 
H. Wilkerson, before whom the street 
railway receivership cases were pending. 
A year’s negotiations led to the draft of 
the 1930 ordinance, pursuant to the terms 
of which the city sponsored certain en- 
abling legislation. Various acts were 


of Chicago Traction (private publication, 1936), pp. 
163-263. 
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passed by the general assembly in 1929, 
which provided for the following: 


(1) The city council was empowered to 
grant a terminable permit to the proposed 
company, where its previous authority to 
issue franchises for use of the streets had 
been limited to 20 years;? 

(2) The city was empowered to construct 
or acquire subways or tunnels for local trans- 
portation purposes;* 

(3) Certain corporations (which would in- 
clude the Chicago Rapid Transit Company) 
were authorized to merge or consolidate with 
or to acquire the properties of other trans- 
portation companies for the purpose of 
operating a unified local transportation sys- 
tem;* 

(4) A Transit Commission was created to 
possess the regulatory powers of the Illinois 
Commerce Commission with respect to all 
local transportation utilities operating with- 
in the city and the suburban area lying 
within 30 miles of the borders of the city, 
the members of such commission to be ap- 
pointed by the Mayor of Chicago.® 


After numerous public hearings, the 
ordinance was passed on May Ig, 1930 
by the city council and approved by the 
voters at a referendum held on July 1, 
1930. It was hailed as the guarantee of 
unification and the long sought solution 
to Chicago’s traction problem. The city 
agreed to an initial capitalization for the 
new company of $260,442,063.82, and 
consented to permit the issuance of 
securities by the new company to such 
amount. In order to assure the flow of 
new capital to the company, com- 
pensation to the city of 3% of the gross 
receipts was made subordinate to the 
payment of bond interest, preferred divi- 
dends, and sinking fund payments. 
Unpaid bond interest and preferred 
dividends were cumulative. The ordi- 
nance outlined a $200,000,000 program 

2 Tl. Rev. Stats., 1939, c. 1314 § 17 e¢ seq. 

3 Tl. Rev. Stats., 1939, c. 24, § 569. 

4 Ill. Rev. Stats., 1939, c. 32, § 157.4. 

5 TIl. Rev. Stats., 1939, c. 1113, § 90a, et seq. 


The validity of the foregoing legislation was sustained 
in People v. City of Chicago, 349 lll. 304 (1932). 
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of improvements to be completed in 10 
years, $65,000,000 of which was to be 
expended during the first three years. 
Regulation of the new company would be 
by the Chicago Transit Commission, 
which would spring into being immedi- 
ately upon the ordinance becoming ef- 
fective. 

The companies undertook to com- 
plete their reorganization plans and pro- 
vide for conveyances of their properties 
and securities to the new company. With 
the passage of time, the Chicago Rapid 
Transit Company, which had made a fa- 
vorable bargain for itself in the ordi- 
nance under the guiding hand of Samuel 
Insull, began to slip when the Insull em- 
pire crumbled. This fact, coupled with 
the restraint necessarily imposed upon 
the vast financial undertaking by the im- 
pact of the depression, caused additional 
delay, and by 1934 the companies had 
not yet accepted the ordinance. When 
Mayor Kelly recommended to the city 
council that, unless the companies ac- 
cepted the ordinance by March 21, 1934, 
it should be permitted to lapse, his rec- 
ommendation was followed. The com- 
panies failed to accept the ordinance by 
the deadline established, and the “‘guar- 
antee of unification” failed. 

In 1935 the street railway companies 
attempted their separate reorganization 
into a single street railway company un- 
der the Abbott Plan. Consents of great 
majorities of the security holders of each 
of the classes of securities were obtained, 
and the reorganization progressed to a 
sale at foreclosure of the companies’ prop- 
erties to the nominee for the reorganiza- 
tion committees.® Judge Wilkerson, how- 


6 Under the provisions of the Abbott Plan the first 
mortgage bonds of the four street railway companies 
are to be exchanged on a par-for-par basis with first 
mortgage bonds of a single equivalent bond issue secured 
by the merged properties of the companies. The pro- 
posed first mortgage bonds of the new company are to 

(Footnote 6 continued on page 323) 
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ever, refused to confirm the sale fully 
when the city of Chicago filed its state- 
ment with the court that it would grant 
no franchise to the proposed street rail- 
way company, and would insist upon uni- 
fication of the street railway companies 
with the elevated. 

Negotiations were again resumed 
shortly thereafter when Mayor Kelly 
filed a plan for unification in 1937. Judge 
Wilkerson appointed Walter A. Shaw to 
conduct conferences based upon the plan 
between the city and negotiators se- 
lected as representatives for the compa- 
nies. On February 11, 1941, after pro- 
longed negotiations, the city passed an 
ordinance and submitted it to the ne- 
gotiators for consideration. Shortly there- 
after the negotiators rejected the ordi- 
nance as impracticable. 

Judge Michael L. Igoe replaced Judge 
Wilkerson upon his retirement from the 
bench. With the rejection of the ordi- 
nance by the negotiators, he replaced 
them with his appointees. Again negoti- 
ations were resumed and the new group 
of negotiators reported to the court that 
the proposed ordinance -was unaccepta- 
ble. With such rejection the first mort- 
gage bondholders’ committee of Chicago 
Railways Company made a motion that 
the court confirm the sale previously 
held under the Abbott Plan, whereas the 
committee representing the first mort- 
gage bondholders of the south side lines 
requested the court for an opportunity 
to conduct last-ditch negotiations with 
the city before it joined in such motion. 
The court granted the request. 

The last-ditch negotiations produced 
an agreement between the city and the 


(Footnote 6 continued from page 322) 
be 30-year 5% bonds of the open end type. Additional 
bond issues may be floated only when earnings and 
assets justify such issues. After the first year a sum 
equal to the annual interest charge on those bonds 
which have previously been retired by the sinking fund 
will be added to the sinking fund, which is contemplated 
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Joint Board of Management and Opera- 
tions of the Surface Lines on- new terms 
for the ordinance. The city agreed to dis- 
card its demands that current rates of 
fare be maintained and that a pension 
plan for employees be included in the or- 
dinance. It further agreed to a deferment 
in position of payment of part of its com- 
pensation for the use of its streets to 
bonded interest and sinking fund provi- 
sions. 

The committees representing the bond- 
holders, however, still showed no inclina- 
tion to accept the ordinance. The Chi- 
cago Railways Company first mortgage 
bondholders’ committee insisted that 
even with the proposed revisions in the 
ordinance, the new company would not 
have sufficient funds with which to un- 
dertake unified operations and to meet 
the requirements of the ordinance for 
making capital improvements. Counsel 
for the junior securities objected flatly to 
the ordinance, claiming confiscation by 
the city of their interests in the surface 
lines properties. Representatives of the 
labor unions also objected to the ordi- 
nance because it failed to assure the es- 
tablishment of a pension system for the 
employees. 

Negotiations with the security holders 
are now continuing, but the city faces an 
almost insurmountable task of convinc- 
ing them that the new ordinance will pro- 
vide a sound financial structure for the 
new company, even though it contains a 
possible loophole for the avoidance of the 
capital expenditures deemed necessary in 
the public interest for efficient transpor- 
tation. Paragraph A of Section 3 of the 


to retire the entire bonded indebtedness at par in 1 33 
years. 

The junior securities are to receive different propor- 
tions of preferred and common stock. The preferred 
stock will have a stated value to be fixed by the board 
of directors and will be entitled to an annual dividend 
of $2.50, such dividend to be cumulative at the rate of. 
$1.50, for the first three years and at the full rate there- 
after. The common stock is to be without par value. 
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ordinance sets forth a program of im- 
provements costing $102,000,000 to be 
carried out over a period of eight years, 
of which approximately $60,000,000 is 
to be expended during the first three 
years. Yet the same section provides that 
such improvements may be deferred in 
whole or in part by the company (with 
the consent of the Transit Commission) 
if circumstances beyond its control pre- 
vent it from obtaining additional cash or 
credit, except upon unreasonable or ex- 
orbitant terms and conditions. Inasmuch 
as it is expected that the funds for such 
improvements will be derived in great 
measure from increased operating reve- 
nues, the ineffectiveness of the provision 
to guarantee transit improvement be- 
comes apparent. 

Moreover, much reliance has been 
placed by the city upon a proposed loan 
of $53,000,000 from the Reconstruction 
Finance Corporation. Even were the 
loan granted (and no commitment has 
been made to date), $40,000,000 would 
be diverted immediately to pay 50% of 
the principal of the outstanding first 
mortgage indebtedness of the compa- 
nies. Of the remaining funds, it is ex- 
pected that approximately $10,000,000 
will be used for the purchase of the 
Chicago Motor Coach Company, with- 
out whose properties no federal loan may 
be expected. It becomes readily apparent 
that the amount available from the loan 
for necessary improvements is negligible. 

For lack of any alternative, the city 


7 The Chicago Home Rule Act of 1935 (Ill. Rev. Stats. 
1939, ¢. 24, § 207a) was enacted for the purpose of re- 
storing to the city power to regulate and control the use 
of its streets by public utilities. Supreme court decisions, 
notably Chicago Motor Coach Co. v. City of Chicago, 337 
Ill. 200 (1929) and City of Geneseo v. Illinois Northern 
Utilities Co., 363 Ul. 89 (1936) had held such power to 
be vested in the Illinois Commerce Commission under 
the Illinois Public Utilities Act. Enforcement of the 
powers granted to the city under the home-rule act was 
never attempted because of grave doubts as to its con- 
stitutionality. 
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clings stubbornly to the proposed ordi- 
nance, while the weary public faces a 
continuation of the traction deadlock. In 
the face of the city’s weapons to compel 
unification, i.e., a threat of ouster and 
a refusal to grant a franchise (without 
which no refinancing by the companies 
is possible), the street railway companies 
maintain their position more steadfastly 
than ever, operating their obsolescing 
system with few improvements and re- 
fusing to modernize until they be grant- 
ed a new franchise. The necessity to the 
public that their service be continued, 
the financial inability of the city to pur- 
chase their properties or to inaugurate a 
competitive system, and the obligation 
of the city or its franchise grantee to 
purchase their properties at the price 
fixed by the ordinances of 1907, assure 
their ability to forestall an undesired uni- 
fication with the elevated.’ 

On the other hand, the Chicago Rapid 
Transit Company is presently only pre- 
sumably a party to the negotiations. In 
bankruptcy reorganization under section 
77B of the Federal Bankruptcy Act it 
draws closer daily to complete financial 
collapse. It has become the orphan of 
Chicago traction, waiting hopefully for 
adoption by the Chicago Surface Lines. 
Its inadequately maintained structure, 
its wooden cars, its mounting number of 
accidents, have reaped a harvest of crit- 
icism and censure by the Illinois Com- 
merce Commission and by the city coun- 


However, in the recent case of City of Geneseo ». 
Illinois Northern Utilities Co., Supreme Court Docket 
No. 25930 decided April 10, 1941, known as the second 
Geneseo case, the supreme court reversed its former 
position and specifically overruled its previous decisions 
that municipalities had no control over the use of their 
streets by public utilities. The right of ouster of munic- 
ipalities against utilities was immeasurably strength- 
ened. However, the necessity of continued operations 
by the Chicago Surface Lines in order to provide public 
transportation in Chicago in great measure eliminates 
this threat of the city. A rehearing is now pending be- 
fore the court. 
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cil. Its tax delinquency is assuming huge 
proportions, and it awaits the opening of 
Chicago’s new $60,000,000 subway, de- 
signed for its exclusive operation, with 
the almost certain knowledge that it will 
not possess the modern rolling stock and 
signal system necessary to the subway’s 
most efficient use. 

The Chicago Motor Coach Company, 
a bystander to earlier negotiations, has 
become an increasingly important factor 
in the unification scheme. Occupying an 
excellent financial position, with revenues 
constantly increasing by reason of its 
modern, efficient system and Io-cent 
fare, it has maintained a cool and inde- 
pendent attitude toward the negotia- 
tions, and has insisted upon a valuation 
of $10,000,000 as its price for joining the 
new company. The failure of the city to 
compel a substantial reduction in the 
company’s asking price has produced one 
of the great stumbling blocks in the 
progress of negotiations, the other trac- 
tion companies refusing to permit inclu- 
sion of the motor coach company into 
the reorganization on the basis of a pre- 
sumably excessive valuation.® 

The deadlock may be attributed in 
some degree to the unrealistic approach 
of the city’s officials to the problem. His- 
torically, traction has always been a po- 
litical football. Today, such an attitude 
is anachronistic, for it is only too appar- 
ent that the day of the traction baron is 
over. The tremendous growth of the pri- 
vate autemobile as a competitive factor 
has, in great measure, caused the deca- 
dence of the urban transportation indus- 
try, and the city’s hope that expected 
increased operating revenues can provide 
sufficient funds to carry out the $102,- 

8 The second Geneseo case (see note 7 supra) offers 
a distinct setback to this company in connection with 
its operations over streets within the jurisdiction of the 
city of Chicago. Although the bulk of its operations 


is over boulevards of the Chicago Park District, a 
Separate municipal corporation, with which it has 
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000,000 improvement program, assure 
adequate compensation, pension and re- 
tirement benefits for employees, pay city 
compensation of 3% of the gross operat- 
ing revenues (even in a deferred posi- 
tion) and still provide a fair return to in- 
vestors at the current or slightly in- 
creased rates of fare is whistling in the 
dark. Not that the city is not justified in 
its requirements for capital and employee 
improvements. But to expect private 
capital, which has shown a disposition to 
shun traction in recent years, to gamble 
with the future under the conditions im- 
posed is at least optimistic. 

In the second place, too much hope has 
been placed by the city upon the benefits 
to be derived by regulation under the 
proposed Transit Commission. For years 
Chicago has sought home rule of traction 
and the legislation proposing the creation 
of the Transit Commission was designed 
to provide it. Yet, such agency, possess- 
ing only the regulatory powers now lodged 
in the Illinois Commerce Commission, 
can serve little purpose in the broad solu- 
tion of the problem. Just as the Illinois 
Commerce Commission is restricted in 
the exercise of its powers by the prevail- 
ing economic theory of the regulation of 
public utilities as monopolies and en- 
titled, under regulation, to the full en- 
joyment of the monopolistic position, so 
will the Transit Commission be similarly 
bound. Any carrier not a party to the 
unification will be protected from en- 
croachment into its field of operations by 
the unified company and the deterrent 
influences of competition will continue 
between the new company and other car- 
riers now serving Chicago and its sub- 
urban territory. It is elementary that co- 
franchises, a lucrative portion of its routes are over 
streets within Chicago’s loop district. Inasmuch as the 
company carries roughly only 8% of the city’s daily 
passenger traffic, the city’s threat of ouster should be 


an able weapon to compel participation in negotiations 
by the company. 
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ordination of transportation achieves its 
maximum degree only in a monopolistic 
situation, and the current theory of the 
regulation of public utilities presupposes 
such condition. In so far as the situation 
is non-monopolistic, as it is with traction 
in Chicago and most urban communities, 
the theory and a system of regulation 
founded upon the theory fail. The city of 
Chicago may expect complete futility if 
it seeks to attain coordination of local 
transportation through regulation by the 
Transit Commission. 

Lastly, the traction problem, once 
only city-wide in scope, has become met- 
ropolitan in character. Chicago and its 
group of suburbs, although segregated 
into individual governmental entities, 
are nevertheless socially and economi- 
cally a single unit. The movement of pop- 
ulation continues away from the center 
of the city to the outskirts and to the 
suburbs, although social and economic 
ties bind it to the parent city. The divi- 
sion of the metropolitan area into dis- 
tinct governmental units only creates ar- 
tificial barriers hindering the develop- 
ment and expansion of necessary public 
services. 

Ina report entitled ‘““A Comprehensive 

Local Transportation Plan for the City 
of Chicago,” submitted by engineers for 
the city (who are well recognized as be- 
ing expert in their profession) to the 
Committee on Local Transportation of 
the city council on November 22, 1937, 
the following excerpt appears on page 
103: 
“Chicago is a city of three and a half million 
inhabitants, distributed non-uniformly over 
an area of 212.8 square miles. It is sur- 
rounded on three sides by many suburbs 
either immediately adjacent or in close prox- 
imity to its borders. These suburbs range in 
size from a population of 70,000 to mere 
villages of less than 1,000 residents. The total 
population of the metropolitan area is esti- 
mated at 4,700,000 persons. 
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“While no transportation plan that can be 
termed complete will ignore the necessity of 
providing means for the intraregional move- 
ments of these people, yet the immediate ob- 
jective of the Gee of Chicago is, and must 
be, the unification and modernization of its 
own transit facilities. With this in mind, the 
scope of the plan herein presented has been 
limited for the time being to the area of the 
city. However, at no time has any plan been 
considered which lacks the inherent charac- 
teristics necessary to permit of its function- 
ing as an integral part of a comprehensive 
travel and transit pattern designed to pro- 
mote the development of the entire metro- 
politan region. If the recommended plan is 
adopted, it is readily adaptable to this pur- 
pose. It appears certain that many, if not all 
of the adjacent suburbs, will see the wisdom 
and desirability of joining in a metropolitan 
transit district. It is the only means to de- 
velop such a comprehensive and coordinated 
system, in order that the mutual travel in- 
terests of the citizens of the city and the 
suburbs can be efficiently and economically 
developed and expanded.” 


The report recognizes the proposal for 
city-wide unification as only a temporary 
step, and urges upon the suburbs the 
creation of a metropolitan transit dis- 
trict as an eventual measure. If the me- 
tropolitan transit district is wise and de- 
sirable and is the only solution, why 
should not appropriate plans be made at 
the present time to procure such a dis- 
trict, rather than struggling for tempo- 
rary alleviation under an ordinance which 
contains no definite assurance of com- 
plete transit improvement? 

The idea of a metropolitan transit dis- 
trict is neither new nor radical. It in- 
volves the creation by the legislature of 
a new governmental unit to embrace the 
metropolitan area of Chicago, with pow- 
ers of public ownership and operation of 
all local transit facilities rendering serv- 
ice therein, and supported by the taxing 
power to guarantee a stable financial 
structure for the enterprise. Such legis- 
lation would be only another instance of 
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the protection afforded by government 
to its citizens where private industry re- 
fuses or is unable to provide a necessary 
public service. In comparable situations 
sanitary districts have been created to 
secure sanitation and protect public 
health; water districts to provide a safe 
and healthful drinking supply; and school 
districts to promote free education for 
the public.? That transportation is a 
service sufficiently vital to the welfare 
and progress of the community to jus- 
tify the intervention of government for 
its adequate provision cannot be doubt- 
ed. The metropolitan transit district 
would be the most efficient and eco- 
nomical device to promote the coordina- 
tion and development of local transpor- 
tation service not only in Chicago but in 
the entire metropolitan area. 


II. The London Approach 


Since 1863 the city of London had 
wrestled with an increasingly difficult 
traction and traffic problem. One hun- 
dred and seventy-seven transit compan- 
ies had established their systems through 
the years and competed with each other 
for patronage by the installation of dup- 
licating lines through the areas of dens- 
est population. Unplanned, uncoordi- 
nated facilities were being inefficiently 
conducted and not used to their best ad- 
vantage and the convenience of the pub- 
lic. By 1930 few of the companies had 
sufficient funds with which to provide 
necessary extensions to the outskirts of 
the city toward which the population 
was moving, and the long sought electri- 
fication of local railroad service was un- 
attainable without government assist- 
ance. Vehicular traffic congestion had 
become more and more acute with the 
increased use of the automobile.!° 

The idea of a public corporation to 


9 Tllinois Tax Commission, Survey of Local Finance in 
Illinois (1940), Vol. 1, pp. 19-24. 
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remedy the complicated urban transit 
problem had been considered for some 
time. Hearings, over a period of years, as 
to the most appropriate measure to 
adopt culminated in 1933 with the pas- 
sage by Parliament of the London Pas- 
senger Transport Act, which created a 
designated metropolitan transportation 
area and an operating board to control 
the service of all local passenger carriers 
(except taxicabs) within the area. The 
act sought to achieve the following pur- 
poses: 

(1) Complete unification of the ownership, 
management, and operation of all local pas- 
senger transport agencies (other than main 
line railways) within the London Passenger 
Transport Area, in order to secure the great- 
est degree of coordination and development 
possible. 

(2) Compulsory acquisition of the under- 
takings concerned, subject to arbitration as 
to terms in the case of dispute. 

(3) The monopoly so created to be con- 
ducted in the public interest by an independ- 
ent public authority. 

(4) The undertaking to be financially self- 
a aoe 

(5) Coordination of the board’s services 
with those of the main line railways on their 
suburban branches, and the removal of sec- 
tional financial interests between them by 
means of a pooling of receipts. 

(6) Protection to be given to the public in 
regard to fares and facilities. 

(7) Protection to be given to the staffs of 
the companies taken over. 


The London Passenger Transport 
Board, the agency which operates the 
various services acquired, is composed of 
a chairman and six other members who 
are required by the act to have experi- 
ence in commerce, transportation, fi- 
nance, or public affairs. Compensation 
designed to attract capable executives is 
provided, the chairman and vice-chair- 
man receiving annual salaries of £12,500 


10 London Passenger Transport Board, “Answers to 
Questionnaire Submitted by the Representatives of the 
Commonwealth of Australia” (1936). 
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and £10,000 respectively, and the other 
members of the Board receiving £750 an- 
nually for part-time work." 

A unique effort was made to com- 
pletely divorce political interference from 
the undertaking by making board mem- 
bership subject to appointment by a 
group of “appointing trustees” consist- 
ing of the following officers: the chairman 
of the London County Council; a repre- 
sentative of the London and Home 
Counties Advisory Committee; the chair- 
man of the Committee of London Clear- 
ing Bankers; the president of the Law 
Society; the president of the Institute of 
Chartered Accountants in England and 
Wales. 

The Board acquired all properties of 
carriers operating within the London 
Passenger Transport Area by the issu- 
ance of A, B and C classes of stock on an 
exchange basis to the owners of the vari- 
ous independent companies. The issu- 
ance, transfer, and regulation of the 
stock were placed within the jurisdiction 
of the Ministry of Transport, and only 
in special instances was the board auth- 
orized to use cash to acquire an exist- 
ing property. The stock bears interest at 
5% and at 44%. 

Coordination of the facilities was im- 
mediately undertaken by the board. The 
suburban railroad service was incor- 
porated into the broad scheme by means 
of a pooling agreement, whereby the 
joint receipts are pooled and distributed 
on the basis of agreed cost formulae and 
a return to the railroads equivalent to 
the amount received during a selected 
standard year. A standing joint com- 
mittee of eight members, composed of 
four representatives of the board and 
four from the railways, supervises the 
execution of the pooling agreement. 


11 John Thurston, “Unification of Passenger Trans- 
portation in London,” 10 Fournal of Land & Public 
Utility Economics 129 (May, 1934). 
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Adequate protection is given to labor 
under the terms of the act. The benevo- 
lent sections of the Railways Act of 1921, 
granting insurance, retirement, health, 
and accident benefits for employees, are 
substantially reenacted for the security 
of the board’s staff. Furthermore, em- 
ployees are assured of no loss in com- 
pensation or position held upon transfer 
of the properties to the board, and no 
position may be abolished except upon 
payment of compensation to employees 
for any loss suffered. Joint committees 
composed of board and railway trade 
union representatives negotiate and ar- 
bitrate disputes between employer and 
employee pertaining to wages and work- 
ing conditions. 

The public concern for reasonable 
rates and adequate service is vested in 
the Railway Rate Tribunal, before whom 
complaints as to rates and service may 
be filed. 

In 1938 the London Passenger Trans- 
port Board showed the following results 
for five years’ operations: 

_ (1) £22,059,330 expended in additions and 
improvements. 

(2) Many extensions installed to provide 
service to outlying areas to which numbers of 
people were moving, without material change 
in the fare structure. 

(3) Passenger traffic increased from 
35396,000,118 in 1934 to 3,723,655,678 in 
1938, a gain of 9.6%. In 1938 the daily 
average of passenger journeys made was 
10,000,000. 

(4) Passenger receipts increased from 
£27,151,277 in 1934 to £30,758,440 in 1938, 
a gain of 13.3%. 

(5) Seventeen miles of new railway, 2,975 
new motorbusses, 98 miles of new trolley bus 
route, and 966 new trolley busses were added. 
One hundred and thirty-six miles of street 
railway track were abandoned. 

(6) Employees increased in number by 
9.8%, with a corresponding increase in total 
payroll of 16.1%. In 1938 the total staff 
wages and salaries amounted to £2,468,364, 


or 53.4% of gross revenues. 
(7) Payment in full of interest on classes 
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A and B stock and an average annual interest 
payment of 3.95% on class C stock.” 


Unquestionably, the experiment has 
achieved a high degree of transit co- 
ordination, and has provided good trans- 
portation to the public, decent employ- 
ment and wage conditions, and a fair re- 
turn to the investors. 


ITI. Proposal for Chicago Transit 


The traffic and transportation diffi- 
culties compelling passage of the London 
Passenger Transport Act and the pur- 
poses sought to be accomplished thereby 
are essentially those of Chicago. Al- 
though variation from the strict pattern 
of the London plan is to be expected in 
the adaptation of its general scheme to 
conditions existing in Chicago’s metro- 
politan area, the creation of a compara- 
ble agency for such area should be quite 
as successful in eliminating its transit 
problem. It is important to note that the 
London Passenger Transport Act could 
only have been passed and placed in 
operation with the full accord of all 
parties involved. Disputes as to valua- 
tion and purchase price between the 
public authority and the owners of the 
independent companies were by agree- 
ment transferred for determination to an 
expert, impartial group of arbitrators. 
Compromises were made by all interests 
in order that the experiment be under- 
taken. A similar attitude of cooperation 
would, of course, be necessary to use of 
the transit district device for Chicago. 

Legislation creating a transit district 
for the metropolitan area of Chicago 
would have for its ultimate purpose the 
securing of an efficient and coordinated 
system of transportation including all 
facilities within the legislatively defined 
area. It is proposed that such legislation 


12. G. Lloyd Wilson, “The London Passenger Trans- 
port Board: A Public Transportation Trust,” 201 
Annals of American Academy 118 (January, 1939). 
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should contain provisions incorporating 
the following suggestions: _ 

(1) The London plan sought to mini- 
mize the interference of political pressure 
with efficient operation by the board in 
granting the power of board appoint- 
ments to the heads of public and private 
groups. This manner of selecting board 
members has been criticized as allocating 
power which properly belongs to the 
public to private groups, who have no 
direct responsibility to the public. Al- 
though political interference is highly 
undesirable in a technical undertaking 
of this nature, nevertheless the fact must 
be accepted that responsibility in demo- 
cratic government, as well as in busi- 
ness, can only be developed with its 
delegation. Freedom from selfish politi- 
cal pressure may be established in some 
measure by appropriate legislative safe- 
guards. 

It is therefore suggested that a modi- 
fied city-manager scheme be adopted for 
the undertaking, and that a board of di- 
rectors be established with powers com- 
parable to those of a board of directors 
of a private corporation, who would ap- 
point an administrator for the properties 
of the district. Selection of members 
would be made by dividing the metro- 
politan area into six regional units to 
protect community interest and to as- 
sure appropriate local representation. 
Such regional units would be the city of 
Chicago, the north shore suburbs, the 
northwest suburbs, the west suburbs, the 
southwest suburbs, and the south sub- 
urbs. Chicago, with its overwhelming 
proportion of population and taxable 
property, would be given a representa- 
tion of five directors to be appointed by 
the mayor. The chief executive officers of 
each of the cities, towns, and villages 
lying within each of the other regional 
units would meet in caucus to elect one 
director for such regional unit. The in- 
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terests of the state in the project would 
be recognized by granting the power of 
appointment of one director to the 
governor. 

The board of directors would appoint 
an administrator to have complete re- 
sponsibility in conducting the operations 
of the district. The administrator would 
have to possess wide experience and ca- 
pacity either in business, transportation, 
industrial, or government affairs, and 
would be paid a salary commensurate 
with his responsibility. He would have 
the power to make necessary appoint- 
ments to his staff without the approval 
of the board and, to free him completely 
from the impact of patronage pressure 
by the directors, provision would be 
made in the act to make it a misdemeanor 
for any member of the board to suggest 
persons for employment by the adminis- 
trator. The administrator would be made 
secure in his tenure by making him sub- 
ject to removal only for cause. 

. (2) The various transportation facili- 
ties within the district would be acquired 
on a securities-exchange basis by the 
board pursuant to agreements with the 
companies as to the amount to be paid. 
Authority would be conferred upon the 
board to borrow money and to issue its 
bonds, notes, and other evidences of in- 
debtedness to secure the payment there- 
of, and the power to levy and collect 
taxes for the purposes of the act would 
be granted in order to give financial sta- 
bility to the undertaking. Although much 
opposition may be expected against the 
grant of the taxing power because of the 
multiple taxing bodies now in existence 
and the high tax rate, the fact remains 
that the proposed district would be the 
cheapest and most efficient method of 


18 New York City recently, after many years of in- 
vestigation and negotiation, purchased the properties 
of the BMT and the IRT, which companies had previ- 
ously operated the city’s system of subways. Stock bear- 


attaining its objective. Interest costs on 
bonded indebtedness would be cut from 
5 or 514% to 2 to 3%, roughly ¥% the in- 
terest rate proposed for the company 
under the city’s ordinance.” The advan- 
tages in operating economies to be gained 
by unification would be extended to 
cover metropolitan operations rather 
than limited city-wide service. More- 
over, it is more than probable that 
bonded indebtedness could be reduced 
sharply in the acquisition of the proper- 
ties through willingness of bondholders 
to accept a cut in principal amount in 
order to gain the additional security of 
an enterprise possessing the guarantee 
of payment afforded by the taxing 
power. 

It is intended that the district pay its 
own way as far as possible. The taxing 
power would be a means to assure the 
achievement of such intent. It is prob- 
able that during the initial period of 
acquisition and construction some ex- 
pense will accrue to the taxpayer. How- 
ever, after such initial period, with uni- 
fication and coordination of facilities, as 
well as operating economies, it is un- 
likely that the district will need tax 
monies to support its operations. 

(3) The district would be authorized 
to enter into agreements with the rail- 
road companies for joint operation of 
their suburban services with the dis- 
trict’s facilities, pursuant to a plan for 
pooling and distributing receipts. The 
use of such an arrangement has already 
met with much success in Chicago in 
connection with the intercompany trans- 
fer plan now in effect between the Chi- 
cago Surface Lines system and the ele- 
vated. Under the plan transfers are 
permitted between street railway and 


ing interest at 3% annually was issued to pay for the 
properties. 

4 City of Chicago v. Sprague, et al., Commission No. 
22981. 
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elevated lines upon the payment of a 
1o-cent fare, which is divided under the 
order of the Illinois Commerce Com- 
mission by allocating four cents to the 
street railway companies and six cents 
to the rapid transit company. The pub- 
lic response to the plan has been one of 
tremendously growing approval, 31,917,- 
998 riders having used it in 1936, while 
39,425,372 riders used it in 1940. This 
represented an increase of 23.52% in 
passenger traffic. 

A railroad map of Chicago shows rail- 
road lines extending radially in all di- 
rections from the central business dis- 
trict throughout the city and the sub- 
urban area, as well as several lines 
across the city. Suburban service is now 
being rendered to the city by eight rail- 
roads, only four of which, however, are 
major suburban carriers. It seems in- 
credible that the incorporation of these 
facilities for high speed service into the 
program of transit development has been 
held impracticable except on a limited 
basis.“ As far back as 1914 Bion J. 
Arnold presented a plan to the city coun- 
cil for the relocation of railroad ter- 
minals to permit the through routing of 
trains through the central business dis- 
trict, but in the face of opposition by the 
railroads on the ground that the cost 
would be prohibitive the plan was dis- 
carded. Electrification of the railroads 
thereafter became only a measure for the 
abatement of Chicago’s smoke nuisance 
rather than ‘one for transit improve- 
ment. 

The possibilities for rapid transit 
throughout the metropolitan area over 
the off-street rights-of-way of the rail- 
roads appear to be enormous and war- 
rant much more serious consideration 
than has been given in engineering plans 


18 Interim Report of Walter A. Shaw filed in reor- 
ganization cases of Chicago Surface Lines and Chicago 
Rapid Transit Company on May 5, 1938, pp. 32-36. 
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to date. Although the cry of prohibitive 
cost may again be raised in view of the 
financial plight of the railroads, it is 
certain that they would not be averse 
to a proposal by the district to lease a 
portion of their trackage for develop- 
ment by the district, provided they 
might receive a fair return and assurance 
that such development would not sub- 
stantially hinder their through-train 
operation. 

(4) The prevailing practice permits no 
regulation by the state of the fares, serv- 
ice, and security issues of municipally 
owned utilities, since, presumably, their 
service is conducted for the benefit of 
the public by the public’s employees. 
In this respect, departure would be made 
from the London idea which provides 
that the Railway Rates Tribunal shall 
hear complaints pertaining to rates and 
service of the London Passenger Trans- 
port Board, and the Chicago metropoli- 
tan agency would be permitted to fix its 
own rates and standards of service. Re- 
sponsibility to the public would be main- 
tained through the board of directors, 
and by detailed annual reports of ex- 
penditures. 

(5) Full protection would be given to 
the employees of the district and of the 
private companies. The staffs of the 
private companies would be assured no 
loss in seniority rating or compensation 
upon transfer of the ownership of the 
properties and the elimination of un- 
necessary positions would be compen- 
sated for the employees affected. Ade- 
quate insurance, retirement, accident 
and health protective provisions would 
also be included in the legislation to 
make working conditions attractive to 
the staff. Committees made up of repre- 
sentatives of the undertaking and the 
employees would be established for the 
purpose of promoting their fair treat- 
ment. 
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Conclusion 

The census of 1940 shows Chicago to 
have a population of 3,396,808 persons 
and its surrounding metropolitan area 
within a distance of 25 miles from its 
borders to have approximately another 
million. Serving this group of 4% mil- 
lion are 33 competing public carriers, 
ranging in size from a one-bus operation 
to systems containing thousands of units, 
all serving individual fields, and none of 
them coordinated with other carriers to 
any high degree of efficiency. The ma- 
jority of the motorbus companies have 
modern equipment. The street railway 
companies and the railroads still employ 
much obsolete rolling stock. 

The public, therefore, is presented 
with four alternatives for the use of such 
facilities: 

(1) To do nothing and continue to 
suffer with the inadequate, decadent 
transportation which presently exists; 

(2) To permit the Chicago Surface 
Lines companies to reorganize and 
modernize themselves, which would un- 
questionably provide improved surface 
transportation in the city. Since this 
system carries in excess of 75% of the 
city’s daily passenger traffic, this alter- 


native would benefit the majority of 
riders; 

(3) To permit the Chicago Surface 
Lines companies a fare increase to prob- 
ably a nine-cent flat rate to acquire the 
properties of the Chicago Motor Coach 
Company and the Chicago Rapid Tran- 
sit Company. This alternative would 
place the burden of paying for trans- 
portation improvement on the rider, re- 
lieving the property owner from any 
cost. But this alternative, however, even 
with the increase in fare, offers no defi- 
nite assurance of complete execution of 
the program of improvements. 

(4) To establish a Chicago Metropoli- 
tan Transit District and undertake, by 
public ownership, the provision of ef- 
ficient transportation. When it is pointed 
out that public funds have in great 
measure already assumed a large portion 
of the costs of local transportation 
through the contribution of $60,000,000 
toward the subway by the city, and a 
proposed $53,000,000 by the Recon- 
struction Finance Corporation, the idea 
of complete public control over local 
transportation agencies appears to be the 
inevitable trend and the only practica- 
ble solution. 
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Industrial Location and Reconstruction 
in Great Britain 
By LEE S. GREENE* 


ines desperate character of the 
struggle in which the government 
and people of Great Britain are engaged 
has not prevented the preliminary de- 
velopment of plans for reconstruction. 
Current thinking concerning the lines 
which the reconstruction might take is 
influenced by the opportunities and 
needs presented by widespread physical 
destruction, by changes in the economic 
and social structure engendered by the 
war, and by weaknesses which have 
shown up in the traditional pattern of 
British government, both local and na- 
tional, in the course of the defense effort. 
Reconstruction effort, of course, cannot 
develop on a large scale until the war is 
brought to a truce or to a conclusion, but 
the necessity for planning the main out- 
lines of that reconstruction and of pre- 
venting at the moment the development 
of situations which will thwart a later 
desirable reshaping of social life has al- 
ready occupied British officialdom suffi- 
ciently to occasion positive steps. 

An important consideration in the de- 
velopment of reconstruction plans is in- 
volved in the question of the location of 
industry and the extent to which govern- 
mental action will control or influence 
that location. In the past the location of 
industry has been strongly influenced by 
state policy, but usually by indirection. 
In periods of warfare or preparation for 
war strategic considerations may lead to 
a strong degree of outright governmental 
control of the location of important 
plants and this tendency will be en- 


* Associate Professor of Political Science, University 
of Tennessee. 

A part of this material was collected in England under 
a fellowship of the Social Science Research Council. 


hanced by the increased importance of 
air combat. The relationship of govern- 
ment to this aspect of economic policy 
in peace time is less clear, but the ex- 
periences of Great Britain immediately 
before the war, together with the proba- 
bility that the war will bring a return to 
those experiences, lead to an expectation 
that official policy may in the future take 
direct cognizance of the territorial pat- 
tern of British industry. That pattern 
not only affects profoundly the physical 
structure of local communities and the 
organization and tasks of local agencies, 
governmental and non-governmental, 
but also the economic and political rela- 
tionships between various sections of the 
country. As governmental agencies move 
in the direction of more direct control of 
the location of industry, it is important 
to determine the character of the policy 
which will be expressed by governmental 
action and the administrative devices 
which will be used to carry out the pro- 
gram. 

Administrators faced with the need to 
exercise a control over industrial location 
meet serious problems. First, no very 
satisfactory theory of industrial location 
has been developed.' In addition, aside 
from strategic considerations, modern 
states have developed no policy with re- 
spect to the problem. Finally, the ad- 
ministrative difficulties inherent in any 
attempt to exercise this form of control 
over economic life are very considerable. 
In spite of these difficulties, public 


1 For a criticism of existing theory, see S. R. Denni- 
son, “Theory of Industrial Location,” Manchester 
School, VIII, No. 1 (1937), pp. 23-47; also by the same 
author, The Location of Industry and the Depressed Areas 
(London: Oxford University Press, 1939). 
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agencies in Great Britain, both local and 
national, have concerned themselves 
with the problem. Although no clear 
general policy could be discerned in ac- 
tivities touching industrial location in 
the period immediately preceding the 
war, certain lines of effort were estab- 
lished. Local and national policies were 
not in complete harmony. One aspect of 
local policy was expressed in the ideal of 
city and regional planning, with the idea 
of combining a suitable arrangement for 
the accommodation of industry with the 
acquisition and safeguarding of living 
conditions acceptable from the point of 
view of health, convenience, and beauty. 
On the other hand, most cities pursued 
more consistently a second object, in- 
volving growth in size, more industries, 
and a greater tax-base. For the attain- 
ment of this growth they were willing to 
sacrifice other aims, except where re- 
strained by national policy. 

National policy was by no means clear. 
Strong arguments for the development 
of a clearly defined policy toward the 
location of industry were found in the 
claims to reestablishment of former 
prosperity put forward by the depressed 
areas, primarily centers where the earlier 
development of heavy industries and 
coal mining had been concentrated. To a 
more limited extent the planners had ob- 
tained public attention for their demands 
for a more satisfactory scheme of living 
conditions than can be realized by piling 
up additional congestion in a few metro- 
politan areas. These arguments were re- 
inforced by strategic considerations. The 
British government had undertaken a 
few steps toward directing the location 
of industry. Indirectly, it had begun to 
influence that location in other ways. 


2E. D. McCallum, “The Problem of the Depressed 
Areas in Great Britain,” International Labour Review, 
August, 1934, p. 22. 

3 Minutes, Royal Commission on the Geographical 
Distribution of the Industrial Population, evidence of 
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Governmental Activities in Relation 
to the Location of Industry 


The total location pattern of industry 
in a modern state will be influenced in 
some degree by many aspects of state 
policy, including tariffs, transport regu- 
lation, electricity supply, public works, 
and public fiscal policy. The degree to 
which state policy in these fields will 
affect location is a matter of dispute. 
British monetary and tariff policy before 
the war adversely affected the exporter 
and so helped to accentuate economic 
difficulty in the sections known as the 
depressed areas.’ 

Some disagreement is expressed as to 
the importance of the transport cost 
factor in industrial location. In so far as 
this cost is a significant factor in location, 
governmental regulatory policy will ex- 
ert an influence. The type of charge es- 
tablished will have some effect of varying 
character depending upon the nature of 
the industry. Various types of charges 
have been used in Britain, including 
tapering charges, charges according to 
value, and a variety of agreed flat rate 
charges. In the development of these 
charges, however, there is no indication 
that the governmental agencies con- 
cerned have been pursuing a line of 
policy relating to a design of industrial 
location for Great Britain as a whole. 
The Ministry of Transport is reluctant 
even to admit that its transport policies 
greatly affect the location of industry. 
The provision of transport facilities 
which affect the design of location can be 
greatly influenced by the state’s policy 
with respect to public improvements. 
The development of public roads in 
Great Britain aided by the national 


representatives of the Ministry of Transport, December 
2, 1937; cf. also the Report, Cmd. 6153 (1940), pp. 44-6; 
Dennison discounts the transport factor heavily, cf. 
Location of Industry and Depressed Areas, op. cit., pp. 


44-73. 
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government admittedly altered the total 
situation with respect to industrial loca- 
tion, enhancing the tendency to growth 
of existing areas of population concen- 
tration.* The policy pursued by the na- 
tional government with regard to the 
provision of grants-in-aid has assisted 
local communities to influence industrial 
location by the provision of facilities, 
but again this aspect of fiscal‘policy was 
not related to any over-all design of 
industrial distribution.® 

One of the most interesting activities 
of the British government before the war 
was the provision of the “grid system” 
of main transmission of electricity. This 
work was carried on by the Central Elec- 
tricity Board whose prices for the dis- 
posal of wholesale power tended toward 
equality over the entire country. No 
direct control was exercised by this 
agency over the disposal of retail elec- 
tricity supply. Whether or not the grid 
system exerted any considerable in- 
fluence on the location of industry is a 
moot point. In so far as the cost or pres- 
ence of electricity is important to an in- 
dustry, the provision of electricity gen- 
erally at prices tending to be equal 
enhances the importance of other factors 
in location. There is at least a possibility 
that the British electricity scheme fos- 
tered, to some degree, the centralization 
of industry at the great population 
centers. The electricity authorities of 
Britain did not themselves have a clear 
knowledge of the effect which their ac- 
tivities were having on the industrial 
location pattern.® 


4 Minutes, Royal Commission, p. 195. 

5 National policy has resulted in freeing industrial 
establishments to a very large extent from local taxes on 
property, thus reducing the importance of local ‘‘rates” 
(property taxes) to an inconsiderable factor in the choice 
of industrial location. 

6 See the arguments in Minutes, Royal Commission, 
evidence of Sir John Snell of the Electricity Commis- 
sion, November 5, 1937. : 
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Governmental Intervention 
Influencing Location 


The few years preceding the beginning 
of present hostilities were characterized 
by an increased degree of state interven- 
tion in industry of a nature calculated to 
affect the location pattern. In addition, 
the national government was finally led 
to exercise some influence on location 
policies directly. From the point of view 
of the location pattern as a whole the 
British policy of supporting certain in- 
dustries by governmental subsidy was 
important. Subsidies of this sort involved 
agricultural industry, such as beet sugar, 
as well as manufacturing and commer- 
cial undertakings.” These subsidies con- 
stituted one device for assisting dis- 
tressed industries. By another formula, 
the government established, slowly and 
imperfectly, a pattern of intervention in 
the organization of certain basic indus- 
tries, with the aim of effecting a reduc- 
tion of capacity. Indirectly this change in 
the distribution of capacity would have 
influenced the location of individual 
plants. Reorganization of the iron and 
steel industry was under way,® and 
schemes of reorganization for coal? and 
cotton were set up shortly before the 
war.!° War has postponed the full de- 
velopment of schemes such as these with 
respect to certain categories of industry, 
but the pattern of control remains, hav- 
ing been shifted merely to other types of 
production. 

The most significant changes in the 


7 Report on the Location of Industry, Political and 
Economic Planning (London, March, 1939), p. 25. 

8 Report, Import Duties Advisory Committee on the 
Present Position and Future Development of the Iron 
and Steel Industry, Cmd. 5507 (July, 1937). 

9 See Planning (published by Political and Economic 
Planning, London), No. 126, June 28, 1938, p. 14; Coal 
Act, 1 and 2 Geo. 6, c. 52. 

10 Cotton Industry (Reorganisation) Act, 1939; Plan- 
ning, No. 152, ‘““Cotton—A Fresh Start,” July 25, 1939, 


pp. 7, 8. 
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traditional attitudes of governmental 
agencies toward problems of industrial 
location were induced as a result of situ- 
ations prevailing in the depressed areas. 
These areas were the centers of heavy 
concentration of unemployment accom- 
panying the decline of heavy industry 
in South Wales, West Scotland, Lan- 
cashire, West Cumberland, and Tyne- 
side. Liverpool had suffered a decline in 
trade and the Lancashire cotton towns 
suffered a similar experience. These were 
the centers of the “hard core” of unem- 
ployment." Here juvenile unemployment 
was at its worst.’ In addition, the de- 
pressed areas experienced a heavy out- 
ward migration of their inhabitants, par- 
ticularly those of working age.” The re- 
verse side of this decline in some areas 
was to be seen in the excessive size and 
growth of the London area and the be- 
ginnings of a similar situation in the 
Midlands. As the heavy industries de- 
clined, light industry developed, but it 
did not develop in the depressed areas in 
amounts sufficient to redress the unem- 
ployment caused by the decline of older 
occupations."4 

The British government was forced to 
take some action with respect to the 
problems of the depressed areas. After 
1928 the government assisted actively 
with the transfer of workers from de- 
pressed to prosperous areas by means of 
grants of various types to aid in the ex- 
pense of moving. This program was ac- 
companied by the provision of a limited 


"| Third Report, Commissioner for the Special Areas 
(England and Wales), Cmd. 5303 (1936), p. 24; Men 
Without Work (Cambridge, 1938), a survey made for the 
Pilgrim Trust, pp. 13-5. 

22 Annual Report, Ministry of Labour for 1937, Cmd. 
5717 (1938), pp. 38, 39; Ministry of Labour Gazette, 
November, 1937, Pp. 423. 

18 See A. D. K. Owen, “The Social Consequences of 
Industrial Transference,” The Sociological Review, 
October, 1937; The Location of Industry (PEP), op. cit., 
Appendix III; Minutes, Royal Commission, op. cit., 
December 15, 1937, Appendix IV, p. 234; unpublished 
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amount of training in government in- 
struction and training centers.” This 
type of activity was calculated to aid in- 
dividual workers by enabling them to 
follow industrial trends; it was not a 
policy of redevelopment of the stricken 
areas themselves. 

Public works and aid to labor mobility 
did not content those who demanded a 
more vigorous policy for the depressed 
areas. Additional powers were therefore 
granted to the national government by 
the Special Areas (Development and Im- 
provement) Act of 1934, which was 
amended and broadened by the Special 
Areas (Amendment) Act of 1937.17 Under 
these acts a Special Areas Commissioner 
for England and Wales and a similar of- 
ficer for Scotland were charged with the 
initiation, organization, prosecution, and 
assistance of measures designed to facili- 
tate economic development and social 
improvement in certain depressed areas 
specified in the acts. During the first 
part of their program the commissioners, 
handicapped by limited powers, confined 
their activities chiefly to the provision of 
aid for public works, to aid for housing, 
and to a limited program of settlement of 
urban unemployed on the land. In ad- 
dition, the commissioners took one sig- 
nificant step with respect to industrial 
location with the establishment of trad- 
ing estates, first in South Wales and 
Tyneside, and later in Scotland. These 
estates comprised groups of factories de- 
signed to attract light industry. An eco- 
nomic rent was charged, but the estates 


study made for the Pilgrim Trust, by H. W. Singer, 
Transference and the Age Structure of the Population in 
the Special Areas. 

4 Minutes, Royal Commission, op. cit., evidence of 
Wolfe, February 2, 1938, Appendix I. 


8 Report, Industrial Transference Board, 1928; 
Minutes, Royal Commission, op. cit., evidence of Wolfe, 
pp. 252-60. A program of public works was attempted 
for a time. 

16 25 Geo. 5, ¢. I. 

17 1 Edw. 8 and 1 Geo. 6, c. 31. 
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were operated on a non-profit basis. The 
response of light industry, up to the war 
period, to the facilities so provided was 
satisfactory. 

The added powers given the commis- 
sioners in 1937 included the authority to 
attract industries to the Special Areas by 
making grants to such industries in the 
form of sums payable in respect of rent, 
income tax, and rates over a maximum 
period of five years in each case. Exten- 
sive use was made of this authority for 
the granting of inducements up until the 
period of the war. Certain interesting ex- 
periments were also made with the fi- 
nancing of industry in the depressed 
areas. In 1936 Parliament established the 
Special Areas Reconstruction Associa- 
tion charged with the function of provid- 
ing loans to small industries in the Spe- 
cial Areas.!® The 1937 Special Areas Act 
empowered the national treasury to pro- 
vide loans to industries establishing op- 
erations in the Special Areas and to aid 
companies formed to furnish factories in 
depressed areas not included in the so- 
called Special Areas. 

The part which local governmental 
units have been able to play in influenc- 
ing the location of industry has not been 
as significant as the activity of national 
agencies. Some effect upon location pol- 
icy may be produced by differences in 
the character or cost of municipal serv- 
ices. With respect to the kind of service 
provided, the national government at- 
tempts to impose a certain measure of 


18 Report, Commissioner for the Special Areas in Eng- 
land and Wales for the Year Ended 3oth September, 
1938, Cmd. 5896 (1938), pp. 38-42; also Report, Com- 
missioner for Special Areas in Scotland for the Period 
1st September, 1937 to 30th September, 1938, Cmd. 5905 
(1938), pp. 221-6. 

19 Special Areas Reconstruction (Agreement) Act, 
1936, 26 Geo. 5 and 1 Edw. 8, c. 19. 

20 As, for example, in the case of water supply and 
acceptance of waste products; cf. The Location of In- 
dustry (PEP), op. cit., p. 69; see also Minutes, Royal 
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uniformity.2° The provision of services 
may also lead to subsidization through 
giving the service below cost. Subsidies 
may also be provided through giving fac- 
tory sites or buildings, assistance with 
financing, or favorable adjustments with 
respect to local property tax rates. Offi- 
cial national British policy has been di- 
rected toward the prevention of com- 
petition of this character between local 
authorities," but a tendency was evi- 
denced just before the war for local au- 
thorities to break through such national 
restrictions.” A number of municipal au- 
thorities, chiefly by means of special 
acts, had acquired power to offer facili- 
ties to industries seeking locations. Some 
cities were empowered to construct and 
rent factories, on an economic basis, 
with the consent of the Minister of 
Health. Some cities had power to lend 
funds for the erection of buildings on 
land purchased or leased from the city.” 
In addition to these direct inducements 
to industrial location, a considerable 
number of British cities just prior to the 
war had embarked upon advertising 
campaigns to attract population and in- 
dustry. Although the Ministry of Health 
viewed such advertising in an unfriendly 
manner, it could not be entirely pre- 
vented. 

Public concern with the problem of lo- 
cation reinforced by the fear of air raids 
culminated in the appointment shortly 
before the war of the Barlow Commission 
to investigate the nature of industrial 


Commission, op. cit., evidence of Sir John Maude for 
the Ministry of Health, Oct. 5, 1937. 

21 Evidence of Maude, ibid., p. 9; see also same 
Minutes, evidence of W. S. Douglas for the Department 
of Health for Scotland, Oct. 6, 1937. 

2 Evidence of Maude, oP. cit., p. 11. 

23 Manchester and Liverpool used these powers; cf. 
20 and 21 Geo. 5, c. clxxvii, Local Acts; Minutes, Royal 
Commission, op. cit., evidence of Maude, p. 9, evidence 
for Liverpool Corporation, June 16, 1938, p. 834; cf. 
also Sheffield Corporation Act, 1937, 1 Edw. 8 and 1 
Geo. 6, c. xxxi, Local Acts. 
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distribution. The commission began 
hearings in 1937. Its report appeared in 
1940, some months after the opening of 
the war. The majority report of the com- 


mission assumed a conservative attitude . 


toward state interference in industrial 
location policies. A central authority 
with information and advisory powers 
relating to the dispersal of industry and 
the redevelopment of congested urban 
areas was recommended. Two minority 
reports were presented, both recom- 
mending that the central authority be 
given more than advisory powers. One of 
these reports advocated that the na- 
tional government ‘‘be empowered to ex- 
ercise control over the establishment and 
location of additional, and the extension 
of existing, industrial undertakings 


throughout the country.” This control 
would be exercised through restrictions 
on location as well as through the grant- 
ing of inducements. The Barlow report 


has assumed greater, rather than les- 
sened importance, as a result of the war, 
for discussions surrounding the prob- 
lems of reconstruction have tended to be 
based on this document. 


War-Time Control of Economic 
Activity 
War has, of course, produced in Brit- 
ain the establishment of complete po- 
litical authority over economic life. The 
use of this authority has expanded stead- 
ily. In general it is interesting to note 
that the patterns of control have been 
based to a very considerable extent on 
experiments and activities already under 
way in peace time. It seems safe to as- 
sume that these patterns will continue to 
% Under the chairmanship of Sir Montague Barlow; 


the report is titled, Report, Royal Commission on the 
Distribution of the Industrial Population, Cmd. 6153 
(1940). 

% Report, p. 230. 

% See D. H. Popper and J. C. DeWilde, “Wartime 
Economy of Britain and France,” Foreign Policy Re- 
ports, July 15, 1940; cf. also Office of the Parliamentary 
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be followed during reconstruction and 
peace, the principal question being the 
degree to which the state will continue to 
direct economic activity. The control of 
economic activity involves indirectly the 
location of industry, but in addition the 
strategic aspect of the war requires di- 
rect interference in location policy in 
many lines. Indications are not lacking 
that the location question will assume an 
importance in reconstruction which it 
did not have in the public mind before 
the war. 

The government of Great Britain as- 
sumed authority for war-time control of 
national economy in the Emergency 
Powers Act of August, 1939. This act and 
the regulations issued pursuant thereto 
gave the government power to control 
communications, shipping, and railways, 
and to regulate production, storage, dis- 
tribution, consumption, and _ prices.” 
These constituted the basis of action 
until the Churchill government obtained 
the passage in May, 1940, of the Emer- 
gency Powers (Defence) Act, which con- 
stitutes the basis for present action. 

Through the Ministry of Supply 
created at the opening of the war, the 
government established machinery to 
supervise the distribution of specified 
raw materials. The control which was 
slow at first was gradually tightened. It 
was operated through controllers chosen 
for each industry from among business 
men in the branch involved.?’ Price con- 
trols were established through the Price 
of Goods Act of 1939.”8 A similar control 
over agriculture was established in the 
Ministry of Agriculture.?® More signifi- 


Council, Defence Regulations being Regulations Made 
under the Emergency Powers (Defence) Act, 1939, printed 
and amended up to and including March 9, 1940. 

27 Popper and DeWilde, op. cit., pp. 111, 112. 

28 “Problems of War Planning in Great Britain,” 
Plan Age, April, 1940. 

29 “Wartime Control of Agriculture in the United 
Kingdom,” 50 Monthly Labor Review 1110 (May, 1940). 
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cant from the point of view of their effect 
on the location of industry are the plans 
recently announced for the concentration 
of industry. These plans are being de- 
veloped as a result of the necessity for in- 
creased war production. Non-vital indus- 
tries, which have hitherto been subject 
to limitation or rationing of raw ma- 
terials, will have to close down in whole 
or in part, in order that materials and 
workers may be used elsewhere.*° It is 
suggested that some 70 to go industries 
will be affected by this plan. The scheme 
as explained by the Board of Trade to 
employers and employees will be carried 
out by constituting “nucleus firms,” 
whose labor will be protected against 
transference to other occupations, whose 
raw materials will be safeguarded, and 
whose factories will not be requisitioned. 
Efforts will be made to concentrate gov- 
erment orders on these firms. Aid of this 
character will be withheld from non- 
nucleus firms. 

Apparently individual firms are ex- 
pected to assume some initiative in qual- 
ifying as nucleus establishments. The 
government will not contribute to this 
scheme in the form of compensation to 
closed firms. In all cases arrangements 
must be developed to compensate the 
closed firms from the earnings of the 
nucleus firms.*! Nucleus firms will be re- 
quired by the Board of Trade and the 
Ministry of Labour and National Service 
to ensure concentration in areas where 
the competing demands of munitions in- 
dustries are least severe. Action of a 
similar sort has been taken with respect 
to coal mines which must pay a levy on 
coal produced in order to compensate in- 
dividual collieries for the loss of their 


30 The Times (London), March 5, 1941, pp. 4, 5; see 
also The Times, Weekly Edition, March 12, 1941. 

31 Engineering (London), March 14, 1941, p. 212; 
March 28, 1941, p. 257. 

2 bid. 

33 “War Levy on Coal Mines in Great Britain,” 52 
Monthly Labor Review 593 (March, 1941). ; 
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foreign markets.* This is the pattern of 
control which was in operation or pro- 
posed for such in several major industries 
prior to the war where retirement of re- 
dundant plant seemed essential. It is in- 
teresting to note that, although the loca- 
tion of industry is indirectly influenced 
by this scheme of concentration, it is not 
a major concern of the government, ex- 
cept where munitions labor supply has to 
be protected. The government professes 
that this concentration is for war pur- 
poses only; closed firms are to be re- 
opened after the war. Ostensibly, there- 
fore, the location pattern of industry, in 
general, is not to be affected. There is lit- 
tle reason to believe, however, that the 
former situation can so readily be rees- 
tablished. It seems much more probable 
that the concentration now about to take 
effect will have permanent repercussions 
on both the organization and location of 
British industry.*4 

Many years prior to the war the state 
had adopted a policy of aiding labor mo- 
bility by the system providing aid to 
workers moving from one geographical 
location to another and by a supplemen- 
tal program of training. The war has pro- 
duced an extensive expansion of these 
programs, although only recently. After 
the advent of the Churchill government, 
the government training centers were 
concentrated on engineering trades alone 
and the number of persons trained by the 
centers was greatly enlarged.® The al- 
lowance scheme to aid the transfer of 
workers between geographical areas con- 
tinued after the opening of the war.™ 
This type of transfer appears to be one of 
the most difficult problems faced by Brit- 


% See “Heading—for What?” New Statesman and 
Nation, Feb. 15, 1941; The Times, Weekly Edition, 
March 12, 1941; Engineering, March 14, 1941. 

35 Frieda Wunderlich, British Labor and the War (New 
York: New School for Social Research, 1941), p. 20. 

% “Tabor in Great Britain in the Summer of 1940,” 
51 Monthly Labor Review 575 (September, 1940). 
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ish labor administration.*” Control of 
labor movement has been tightened in 
other ways as well. Under the second 
Emergency Powers (Defence) Act of 
1940, drastic powers were taken. The 
King-in-Council was enabled to requisi- 
tion persons, services, or property. 
Workers have been prohibited from leav- 
ing certain lines of employment, such as 
mining and agriculture.** The freedom of 
private employers to advertise for work- 
ers is drastically restricted.*® In addition, 
control of the geographical movement of 
labor has been established in certain 
branches of activity. Thus, the First 
Lord of the Admiralty is made responsi- 
ble for the efficient use of labor in the 
shipbuilding industry with the power to 
control interchange of labor between 
branches of the industry, even on a day- 
to-day basis.‘° In order to use dock labor 
more efficiently than on the peace-time 
casual basis the Minister of Transport 
has become the employer of all registered 
dock workers in selected ports. Dock 
workers are now engaged on a weekly 
guaranteed wage and may be moved 
about within selected areas.“' This de- 
gree of control of labor resources will 
probably not be continued in reconstruc- 
tion, but the training and transfer 
schemes, both of which affect the loca- 
tion of industry, may be intensified be- 
yond the degree to which they were used 
before the war. 

Both peace-time and war-time expe- 
rience indicates the necessity of recasting 
the British administrative structure if in- 
creased control over economic life is to 
be assumed. In general, the rearrange- 
ments which have taken place to date in- 


37 “Economic Notes,” New Statesman and Nation, 
Feb. 1, 1941, p. 102. 

38 st Monthly Labor Review 31 (July, 1940); Engineer- 
ing, Sept. 27, 1940. 

39 “Labor in Great Britain in the Summer of 1940,” 
Op. Cit., Pp. 575. 

40 Engineering, March 21, 1941; Essential Work (Ship- 
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dicate an enhanced importance for the 
national government and decreased reli- 
ance on existing local governmental 
units. At the same time it is realized that 
the national government must operate 
to a greater degree through regional 
agencies. A dozen regional commissioners 
have been appointed to assume the 
powers of military commanders in the 
event of emergencies which cut their re- 
gions off from contact with the central 
London government. The administrative 
organization devised to guarantee and 
control the supply of labor follows the 
pattern of this regional structure. The 
Ministry of Supply has also set up a re- 
gional organization.“ These are, of 
course, war measures, but present discus- 
sions indicate a spreading conviction 
that the reorganization of local govern- 
ment and the use of regional decentrali- 
zation of national activities will be nec- 
essary during reconstruction. 


Initial Steps toward Reconstruction 


At the present stage of operations it is 
extremely hazardous to attempt an esti- 
mation of the nature of reconstruction 
problems, but a certain number of possi- 
bilities may be sketched. It is, of course, 
certain that a drastic readjustment of in- 
dustrial activity will be involved. If the 
events following the war of 1914-18 can 
be used as a guide, a decline of the heavy 
industries can be predicted, with a conse- 
quent economic crisis in the areas re- 
garded as depressed prior to this conflict. 
A redevelopment of light industries and 
of consumers’ goods industries will prob- 
ably again raise the question of location 
trends in those branches and there is no 


building and Shiprepairing) Order, 1941. 

4. Engineering, April 18, 1941, p. 317, April 25, 1941, 
p. 338; The Times, Weekly Edition, March 5, 1941; 
Wunderlich, op. cit., p. 18. 

4 Wunderlich, op. cit., p. 14; see also New Statesman 
and Nation, Feb. 15, 1941, p. 152. 

43 Popper and DeWilde, op. cit., p. 111. 
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reason to suppose that the attraction of 
the London and Midland areas will not 
be as strong as before 1939, unless posi- 
tive state action is taken to produce a 
different result. Much of the difficulty in 
the depressed and derelict areas before 
the war was caused by the difficulty ex- 
perienced by the British in maintaining 
their export position. Britain may be 
faced by a continued decline in its export 
activities after peace has been gained. If 
so, the depressed areas will again be ad- 
versely affected. It is quite certain that 
governmental agencies will not be al- 
lowed by public opinion to remain idle 
while readjustment of the foreign trade 
position is taking place. Some action, 
either directly or indirectly influencing 
the total location pattern of industry, is 
clearly forecast. 

Location policy has two aspects. In a 
national sense the total pattern of indus- 
trial location determines the nature of 
the economic adjustment between vari- 
ous sections of the country. Locally, the 
direction taken by industrial location is 
at the heart of the problem of local land- 
use planning. The two aspects at first 
glance may seem divorced; actually they 
are closely connected. Decline in one area 
in Britain has been typically accompa- 
nied by uncontrolled and undesirable 
growth in other areas. If the state is to 
effect an extended control over the one, 
similar expansion of power is probably 
necessary or, at least, desirable with re- 
spect to the other. Yet, planning for re- 
construction of physical facilities is cal- 
culated to raise first the local aspects of 
the pattern of industrial location. The 
larger aspects of the problem will be 
faced by government reluctantly. More- 
over, the scale of destruction in English 
cities makes the replanning of local areas 
most urgent. It is therefore not surpris- 


44 Engineering, Jan. 10, 1941, p. 33- 
4 Engineering, Nov. 1, 1940, p. 352. 
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ing that immediate reconstruction plans 
are directed toward local considerations. 

Steps of an official character have been 
taken looking toward reconstruction. 
Arthur Greenwood has been made Min- 
ister without Portfolio, with general re- 
sponsibility for reconstruction. It is ex- 
pected that a body of civil servants will 
be formed for his use later.“* More impor- 
tant from the point of view of immediate 
action is the appointment last winter of 
Lord Reith as Minister of Works and 
Buildings. The new ministry has taken 
over the old Office of Works and will be 
responsible for the erection of all new 
civil works and buildings required by na- 
tional government departments. In addi- 
tion it will approve plans for construc- 
tion and extension of factories to the cost 
of which the Ministry of Supply contrib- 
utes. It will license private building and 
determine the priority of proposals for 
reconstructing buildings damaged by air- 
raid.“ More recently Lord Reith has out- 
lined the scope of his powers in Parlia- 
ment. He is responsible for “physical” 
reconstruction, over which field he will 
exercise functions of central planning 
and coordination.“ Agents have been 
sent to Birmingham, Coventry, and 
Bristol to study the course which recon- 
struction should take in those heavily 
bombed cities. The London County 
Council and the London City Corpora- 
tion have been asked to prepare plans 
for the reconstruction of London. In the 
bombed areas the matter of planned re- 
construction is more urgent than might 
be supposed because of the tendency of 
the population to establish claims to re- 
construction privileges through the erec- 
tion of temporary buildings. In addition 
an unwholesome speculation in land val- 
ues is developing in bombed areas. With 
a view to proposing legislation to curb 


46 “Planning for Reconstruction,” Engineering, March 
14, 1941, Pp. 213. 
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these present evils as well as to prepare 
for future planning a committee is now 
working on the problem of compensation 
to land owners restricted by city or coun- 
try plans as well as the recovery of value 
increment as the result of planning.‘ 


Criticisms and Proposals 


These are beginnings. It is instructive 
to observe attitudes expressed in the 
press and by leading citizens regarding 
the initial efforts of the government. 
There is surprising sentiment for the ac- 
ceptance of the necessity of planning in 
both conservative and radical quarters. 
It is even more significant that the ne- 
cessity for national planning authority 
aided by regional agencies has gained 
wide acceptance.*® The regional pattern 
established for war-time activities is 
widely viewed as a model for reconstruc- 
tion administration.‘® Some of the pres- 
sure for regional decentralization and co- 
ordination of national administrative 
agencies comes from the widespread view 
that pre-war British administration suf- 
fered from excessive departmentaliza- 
tion. Reconstruction must center 
around revival of economic activity of 
peace-time character. The problem of lo- 
cation of industry is of prime impor- 
tance, but it is surrounded by a variety 
of collateral problems such as physical 
planning, housing, water, gas, and elec- 
tricity supply, and transportation. At 
present these functions are split up 


_ 47 Known in Britain as “compensation and better- 
ment”; the committee is under the chairmanship of Mr. 
Justice Uthwatt; cf. “Reconstruction and Physical 
Planning,” Engineering, April 18, 1941, p. 312. 

48 Cf, Engineering, tbid., also issue for March 14, 1941, 
p- 213; this journal takes a conservative point of view 
on most economic problems; cf. also J. R. Beard, “‘Plan- 
ning the Post-War World,” Engineering, Nov. 22, 1940, 
p. 416. 

49 See Kenneth Lindsay, ‘Regional Defence,” The 
Times, Weekly Edition, March 26, 1941, p. 19; New 
Statesman and Nation, April 5, 1941, p. 359; ““Recon- 
struction and Physical Planning,” Engineering, April 
18, 1941, p. 312. 
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among various ministries." There is very 
general criticism of the continued failure 
of the government to resolve the possible 
areas of conflict of function between the 
Ministry of Health, ordinarily in charge 
of planning and housing, the Ministry of 
Reconstruction, and the Ministry of 
Works and Buildings. The answer to the 
need for national coordination may be 
found through regional decentralization. 

Demand for increased use of regional 
agencies also comes from the realization 
that existing local government areas are 
improperly drawn for the tasks of recon- 
struction which lie ahead. Ample evi- 
dence exists to show the inadequacy of 
local areas for the tasks of social service, 
including planning and housing, which 
existed before the war.” The problems of 
reconstruction will demand a change, 
quite possibly of drastic nature. The de- 
velopment of regional organization may 
offer the solution here also, although 
such regionalism implies only the expan- 
sion of national power at the expense of 
local autonomy unless a democratic ba- 
sis can be found for regional administra- 
tion. 

The national government has taken no 
stand on the nature of its policy toward 
control of the location of industry. In the 
case of the present “concentration of in- 
dustry” it is even indicated that recon- 
struction will see the reestablishment of 
formerly existing industrial conditions. 
Moreover, there are surface suggestions 
to support the view that Lord Reith will 


50 Interviews with Sir William Goodchild, Glasgow, 
Nov. 30, 1937; G. L. Pepler, Ministry of Health, Oct. 
11, 1937; Minutes, Royal Commission, op. cit., evidence 
of Unwin, June 29, 30, 1938, p. 852; Report, National 
Survey and National Planning Committee, Town Plan- 
ning Institute (London, 1938), p. 12. 

51 “Reconstruction and Physical Planning,” op. cit., 

. 312. 

52 Minutes, Royal Commission, op. cit., Dec. 15, 
1937, Pp. 208; Royal Commission on Local Government in 
the Tyneside Area, evidence, Feb. 19, 1936, pp. 314, 3155 
318. 
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be inclined to approach the planning 
problem in the spirit of avoiding as far as 
possible any upsets to established prop- 
erty rights, with respect to both local and 
national aspects of the question. 

The majority report of the Barlow 
Commission favored an advisory gov- 
ernmental service on problems of loca- 
tion. Although the minority report of the 
commission which favored direct state 
control and influence over industrial lo- 
cation as part of a national effort com- 
prising the direction of local land-use 
planning is now gaining in favor, it 
would be wrong to suppose that govern- 


53 The Spectator, March 21, 1941, reports that the 
House of Commons is turning to the minority report. 
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mental control of industrial location 
would find no opposition. The point of 
view persists, with considerable justifica- 
tion, that the policy difficulties in con- 
trolling industrial location as a whole are 
too great for governmental agencies.™ 
Nevertheless, because of the importance 
of the location pattern both for local 
physical planning and for regional eco- 
nomic and social development, it seems 
altogether likely that Britain will witness 
a considerable extension of govern- 
mental intervention in this field during 
reconstruction and perhaps as a perma- 
nent policy. 

54 See S. R. Dennison, op. cit., c. 5 (State Intervention 
in Location). 





Neighborhood and Property Obsolescence 
in the Assessment Process 
By J. L. JACOBS* 


HE article on “Systematic Assess- 

ment of Property for Tax Equaliza- 
tion” in the February, 1941, issue of the 
Fournal includes a summary of the basic 
objectives and procedures used in the 
valuation of real property for ad valorem 
purposes. 

With the development and application 
of standardized assessment procedures 
resulting in greater tax equalization in an 
increasing number of jurisdictions, recog- 
nition is being given to the influence of 
economic obsolescence on property val- 
ues. This obsolescence may be attribut- 
able to the character and structure of 
residential neighborhoods or to over- 
improvement or underimprovement of 
specific properties. Because of the im- 
portance of these factors, any property 
assessment directed to sound and equit- 
able valuations must include the devel- 
opment of procedures and the definition 
of measures of economic obsolescence re- 
sulting from location and neighborhood 
surroundings or from overimprovement 
or underimprovement of specific classes 
of property. 


Summary Guides Governing Building 
Depreciation and Obsolescence 


As previously indicated, the repro- 
duction cost (new), market sales, income, 
and other approaches are given appro- 
priate weight and these factors and 
opinion evidences of value are given con- 
sideration in determining the final prop- 
erty valuation. 

Determination of reproduction cost is 
the first step in the wholesale building 
valuation process. Depreciation attribut- 


* J. L. Jacobs & Company, Engineers-Consultants, 
Chicago. 


able to normal deterioration and special 
depreciation attributable to any ab- 
normal physical condition of individual 
buildings, together with economic ob- 
solescence arising from overimprove- 
ment, underimprovement, or unusual 
economic or locational conditions, are 
applied to the reproduction cost to es- 
tablish the basis for uniform appraisal 
of buildings. 

Specific guides and uniform rules are 
available for determining the percentage 
allowance attributable to normal and 
special physical deterioration or to 
building value enhancement resulting 
from major alterations and moderniza- 
tion. 

“Economic obsolescence” when ap- 
plied to building valuation is the loss in 
property value above normal age or 
physical depreciation. It is a loss in 
value directly assignable to an excess of 
supply over demand or to loss in desira- 
bility and use for specific classes or 
groups of properties. Such loss in desira- 
bility may be traced to one or more 
causes, such as improper location result- 
ing in over- or underimprovement, 
changed neighborhood conditions arising 
from changes in use, population, resi- 
dential and business shifts, or to de- 
centralization and lessened demand for 
certain use classes of commercial build- 
ings caused by oversupply and/or eco- 
nomic conditions. 

To give effect to these basic economic 
factors, it is of vital importance to deter- 
mine standards and guides by which the 
effect of these factors can be applied to 
the properties affected. In the wholesale 
appraisal process the majority of such 
cases are covered either by building 
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classes, building groups, or location 
areas. In individual cases economic ob- 
solescence may occur because of some 
condition affecting a particular property. 
Such cases are not considered under the 
general guides and must be analyzed in- 
dividually. The extent, if any, of special 
obsolescence must be submitted to the 
assessing Office or to the board of equal- 
ization to determine the fair value of the 
property. 

In each case where economic obsoles- 
cence is established, the percentage obso- 
lescence is applied to the depreciated 
building percentage. The resulting per- 
centage gives the net final condition per- 
centage, which percentage is applied to 
the reproduction cost (new) of the build- 
ing. This final depreciated building value 
plus the land value results in a valuation 
which reflects all important conditions 
and factors affecting property value. 


Obsolescence Arising from Location 
of Residential Buildings 


The importance of the character of 
residential neighborhoods, of the trends 
as to use and occupancy, and of their in- 
fluence on property values is widely 
acknowledged. Increasing study is being 
given to materials and techniques for 
determining and weighing factors which 
influence residential property values and 
trends in such neighborhoods. 

Obsolescence of residential buildings 
in city neighborhoods can be determined 
by analysis of the characteristics and 
comparative property values in the 
different areas. Neighborhood condi- 
tions, physical and economic, bear di- 
rectly on the value both of the land and 
the buildings within the confines of each 
neighborhood; they constitute the en- 
vironment that contributes to or de- 
tracts from the stability of property 
values. In some locations certain in- 
fluences may result in depreciation of the 
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value of residential buildings at a rate 
greater than normal. The results of these 
depreciating influences are included un- 
der the term “location obsolescence.” 

Determination of the extent of loca- 
tion obsolescence involves steps in de- 
veloping and testing procedure for 
identifying specific neighborhood areas, 
in analyzing their special characteristics 
and circumstances, in appraising the ex- 
tent of their influences, and in establish- 
ing the schedule of percentage obsoles- 
cence attributable to varying locational 
conditions. The application of such 
schedule helps to preserve uniformity of 
treatment of residential properties 
within the respective residential areas 
and in a manner based on sound prin- 
ciples and actual market conditions. 

The major steps and procedure used in 
evaluating these conditions include: 

(1) In connection with the valuation 
of residential properties in Jackson 
County, Missouri, a study of residential 
sales, listings, and market activity in the 
different city neighborhoods was made 
under the direction of Dr. J. W. C. 
Harper, formerly of the University of 
Kansas City. His report of July, 1940, 
contains summary tabulations of resi- 
dential sales, listing, and market activity 
as well as comparative sales and prop- 
erty value conditions in the respective 
neighborhoods. 

(2) Separate analyses also are made of 
the city areas to determine the patterns 
of land use and the outlines and charac- 
teristics of the residential districts. The 
districts established coincide closely with 
the census and housing survey enumera- 
tion districts which are based on homo- 
geneity of land use and important neigh- 
borhood boundary streets. 

(3) Analyses and reports are made by 
local land valuators on conditions in the 
respective areas and on values of typical 
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residential properties in such neighbor- 
hoods. 

(4) A system of neighborhood factors 
and ratings is worked out to establish 
the estimates of stability or resistance to 
obsolescence of each neighborhood. The 
factors used in determining the weighted 
ratings of the respective neighborhood 
areas are as follows: 


(a) Neighborhood Use: 
(1) Per cent built-up 
(2) Per cent residential use 
(3) Per cent street improvements and 
public utilities 
(4) Character of general planning 
(5) Appearance 
(b) Residents: 
(1) Per cent home owners 
(2) Occupational status 
(3) Race 
(4) Nationality 
(c) Buildings: 
(1) Architecture 
(2) Condition 
(d) Services: 
(1) Transportation 
(2) Highways 
(3) Schools and churches 
(4) Recreational facilities 
(e) Trends: 
(1) Population growth 
(2) Changes of financial status 
(3) Proportion of properties for sale 
(4) Abundance of mortgage funds 
(5) Position with relation to city 
growth 
(f) Age of District 
(g) Special Advantages or Hazards 


(5) Comparisons and tests are made of 
the schedule of location ratings with 
similar ratings reported by the Federal 


Housing Administration, the Home 
Owners’ Loan Corporation, and by local 
civic and private agencies interested in 
local housing. The ratings developed by 
this process were found to compare 
closely with neighborhood ratings in the 
Kansas City area as reported by these 
agencies. 

(6) Analyses are made of the values 
of typical properties as reported by land 
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valuators compared with sales of similar 
properties in each neighborhood. These 
typical properties are also independently 
appraised for land and buildings accord- 
ing to the reassessment procedure and 
unit standards to arrive at tentative 
valuations which are compared with the 
control valuations and sales, represent- 
ing general market levels. 

(7) Obsolescence of residential prop- 
erties in different neighborhoods is 
measured by comparison between the 
market and control values of typical 
buildings and the tentative appraisal of 
land and buildings of identical prop- 
erties. The different neighborhood areas 
are grouped according to the average 
weighted ratings based on factual data 
and related conditions in the respective 
neighborhoods. 

High ratings indicate absence of ob- 
solescence arising from location condi- 
tions and low ratings indicate the prob- 
ability of obsolescence. Supplemental 
analyses showed that the average per 
cent obsolescence tends to follow the 
residential rating groups. Such grouping 
was intended as an outline of expected 
local obsolescence; that is, Group IV 
consists of neighborhoods where obso- 
lescence is estimated to be in the highest 
bracket and in which obsolescence for 
residential buildings would be probable. 
Group I, at the other extreme, consists 
of neighborhood areas in which no indi- 
cations of location obsolescence are 
present except for mansion-type buildings. 

Final summation showed that resi- 
dential properties in Group IV areas 
averaged slightly more than 25% above 
the control or sales values; properties in 
Group IV areas were slightly over the 
control values; Groups III, II and I 
were slightly under the control values, 
with the exception of mansion-type resi- 
dential classes which were generally over 
the control values. 
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The results of these analyses were re- which shows the extent of neighborhood 
viewed by the General Correlation Com- obsolescence for residential -buildings in 
mittee which approved the schedule of different sections of the city in which the 
obsolescence as indicated on Map I above studies were made. 
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Obsolescence Caused by Overimprove- 

ment of Residential Buildings 

In individual instances the actual 
value of a residential property may be 
affected by the economic obsolescence 
arising from overimprovement. This 
situation arises where the excess cost of 
a higher improvement over the normal 
or proper improvement is not justified by 
the location of the property. In other 
words, the grade or class of residential 
property and the character and trend of 
use in a location or neighborhood area 
determine the value of the land in the 
area. A direct relationship exists between 
the class and grade of residential build- 
ings on one hand and neighborhood use 
and land values on the other. 

In recent studies of the values of resi- 
dential properties in Jackson County 
(Kansas City), Missouri, a correlation 
was found between the ratio of depreci- 
ated building value to land value and the 
economic obsolescence on certain over- 
improved residential buildings in certain 
city districts and on acreage tracts. As a 
result of these studies, specific guides for 
the application of economic obsoleseence 
caused by overimprovement of residen- 
tial buildings were worked out and tested 
with market sales before being applied 
to such property values. These guides 
are summarized in Table I. 

In determining obsolescence arising 
from overimprovement of such residen- 
tial buildings, the cost of reproduction of 
the building is multiplied by the net con- 
dition to obtain the depreciated building 
value. This depreciated building value is 
divided by the total value of the land. 
The result gives the ratio of depreciated 
building value to land value shown in the 
first column of Table I. The applicable 
percentage obsolescence attributable to 
overimprovement is thus determined on 
a uniform basis and applied to the depre- 
ciated building percentage. The resulting 
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TABLE I. OBSOLESCENCE CAUSED BY 
OVERIMPROVEMENT OF RESIDENTIAL 
BuILpDINGs 








Percentage Obsolescence 


Subdivided Lots 
and Acreage 
Tracts up to 40 
Acres in Size 





Ratio of 
Depreciated 
Building Value 
to Land Value 


Farms— 
40 Acres or More 
in Size 





5-1 
6-1 
7-1 
9-1 
12-1 


15-1 
20-1 
25-1 
jo-1 
35-1 


40-1 
45-1 
50-1 or more 











percentage gives the net final condition 
per cent, which percentage is applied to 
the reproduction cost (new) of the 
building. 


Obsolescence Caused by Underimprove- 
ment of Residential and 
Apartment Buildings 


Obsolescence attributable to under- 
improvement of residential and apart- 
ment buildings comes with shifts of com- 
mercial, industrial, and residential dis- 
tricts and where residential and apart- 
ment buildings are on lands zoned and 
used for a higher use and having values 
higher than average residential land 
values. This condition is, of course, the 
opposite of the condition for obsoles- 
cence arising from overimprovement of 
residential buildings. 

On the basis of detailed examination 
of typical cases and conditions of under- 
improvement of residential and apart- 
ment buildings, it is found that the ex- 
tent of underimprovement is reflected in 
the relationship between the value of the 
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land and the use to which the land is 
being put. 

In order to determine uniformly the 
economic obsolescence caused by such 
underimprovement, the obsolescence fac- 
tor for such residential and apartment 
buildings was worked out and tested 
with market sales and then uniformly 
applied in specific instances of under- 
improved residential or apartment prop- 
erties with base unit land values. The 
results in the Jackson County (Kansas 
City), Missouri study are indicated in 
Table II. 


TaBLE II. OBSOLESCENCE CAUSED BY 
UNDERIMPROVEMENT OF RESIDENTIAL 
AND APARTMENT BUILDINGS 








Base Unit 
Front-Foot 
Value 


Type of Property Zoning 





Apartment 
Commercial 
Industrial 


Single-family dwellings $25 


Apartment 
Commercial 
Industrial 


Two- and three-family $50 


dwellings 


Commercial 


$75 
Industrial 


Walk-up apartment build- 
ings 











The procedure used in determining the 
extent of obsolescence attributable to 
underimprovement of such residential 
and apartment buildings consists in de- 
ducting from the full appraised value of 
the land the value as computed by using 
the appropriate unit land value indicated 
in Table II according to the type and 
use of the building. The remainder repre- 
sents the amount of obsolescence at- 
tributable to underimprovement. This 
is converted to a percentage by dividing 
the remainder by the net depreciated 
value of the building. The applicable 
percentage obsolescence attributable to 
underimprovement is then applied to the 
depreciated building value before cal- 
culating the final full value of each 
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underimproved residential or apartment 
property. 

The following example illustrates the 
procedure in the case of single-family 
dwellings: 

1. Appraised value of land 

(100’ X 125’) 

Unit value 

Appraised value 3 
2. Depreciated value of building $4000. 00 
To find percentage of cones eperegients 

Appraised value of land 

Land value at $25 per foot 

Remainder (amount obsoles- 


$500-+ $4000.00 = .125 or 12.5% 


Obsolescence Caused by Overimprovement 
of Specific Use Classes of 
Income-Type Buildings 

With the relatively limited informa- 
tion on sales of income-type buildings 
and the wide variations in income and 
operating expenses of specific classes of 
income-type buildings, the factors of lo- 
cation, income, and operating trends for 
respective classes must be given appro- 
priate weight in the valuation of such 
properties. 

Where sufficient information is avail- 
able on the trends of rentals, income, and 
operating ratios, such income analyses 
for typical income building classes pro- 
vide definite measures and guides in de- 
termining the levels of economic obso- 
lescence caused by overimprovement or 
overdevelopment of the specific classes 
of income-type properties. 

These guides and tests take into ac- 
count not only the general trends of 
property use but also factors affecting 
levels of economic obsolescence caused 
by overimprovement of any of such 
typical building classes. 

In ascertaining the level of obsoles- 
cence of specific classes of income prop- 
erties, the reproduction cost of the 
building and the value of the land are 
considered as the upper limit of value. 
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Where information is available on mar- 
ket sales and such sales are shown to be 
less than the sum of the depreciated 
building cost and value of the land, that 
difference is also considered as a factor 
in measuring economic obsolescence. 

Application of the procedure, as sum- 
marized below, results not only in equit- 
able final valuations of the respective 
income properties, but also in a uniform 
treatment of properties in the same 
classes or groups. Properties considered 
as primarily income types and classified 
according to type and use include such 
building classes as office buildings, ho- 
tels, elevator apartments, store build- 
ings, public garages, etc. 

The procedure summarized in the fol- 
lowing has been successfully applied in 
determining levels of economic obsoles- 
cence of specific classes of income 
properties. 

(1) Biennial occupancy, rental, in- 
come, and expense information are ob- 
tained for a period of six years or more. 
These data are checked with the books 
of accounts and other records available 
to the appraisal staff. The major divi- 
sions of income and operating data 
collected for such years are as follows: 

Two Year Periods 


193— 193— 194— 
Occupancy and Rental Data (Com- 

mercial Properties) 
Number of units occupied 
Average per cent occupancy: 

(a) Ground floor 

(b) Upper floors 
Average rental per square foot: 

(a) Ground floor 

(b) Upper floors 
Total rental (100% occupancy). . 

Occupancy and Rental Data (Apart- 

ment and Hotel Properties): 
Number of units occupied 
Average per cent occupancy: 

(a) Rooms and apartments.... 

(b) Other units 
Average unit rentals: 

(a) Rooms and apartments, per 

room (furnished) 
(b) Rooms and apartments, per 
room (unfurnished) 

(c) Others, per unit 

Total rentals 00% occupancy). 
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Income Data 
Total rental from all tenants.... 
Total receipts from services (elec- 

tricity, laundry, etc.)......... 

Total actual income 

Expense Data 
Total expense before depreciation 
Depreciation of building invest- 


Net Income Data 
Total net income (after deprecia- 
tion) 
Average operating ratio 
Lease data, special provisions, 
comments, etc 


(2) Operating, maintenance, and gen- 
eral expense data are obtained at the 
same time as the rental and income data 
on the same buildings for the same years 
under the following headings: 

Two Year Periods 
193— 193— 194— 





Operating Expense 
Payroll 
(a) Janitors 
(b) Elevator operators and oth- 


Fuel and steam costs 
Utilities 
(a) Electricity, public space... 
(b) Electricity, tenants’ space. 
(c) Water 
Supplies 
Laundry and cleaning 
Management 
(a) Agent’s fee 
(b) Leasing, accounting, legal, 


Miscellaneous operation expense. 
Total operating expense 
Maintenance Expense 
Building alterations 
Repairs 
(a) Building 
(b) Equipment (elevators, etc.) 
(c) Furniture and furnishings. . 
Painting and decorating 
(a) Building 
(b) Tenants’ space 
Miscellaneous maintenance ex- 


Total maintenance expense 
General Expense 
Insurance premiums 
(a) Fire 
(b) Other 
Replacements 
(a) Equipment 
(b) Furniture and furnishings. . 
Taxes 
(a) Real estate tax, city and 





NEIGHBORHOOD AND PROPERTY OBSOLESCENCE 


Grand Total Expense 
Adjustments 
Adjusted Total Expense 


(3) Special analyses are made of the 
income, market, and other information 
for the specific building classes. Proper- 
ties under some of the classes are 
grouped to facilitate further analysis and 
to reflect important elements having an 
influence on the value of such property 
groups. 

An example is the case of office build- 
ings where the more important factors 
observed in determining value were 
found to be (1) location; (2) rental rates; 
(3) operating ratios (the percentage of 
income required for total operating ex- 
pense). Based on an analysis of the office 
building data, each of these factors was 
classified under four classes, above and 
below the average for each factor, as 
shown in Table III. 

(4) Typical properties under each spe- 
cific use group are studied in such cases 
where completeness and adequacy of the 
operating, income, and sales data are of 
such character as to be representative of 
the group. Analysis of the income and 
operating records are made of typical 
properties and such valuations are used 
as control valuations. The income analy- 
sis procedure includes the following 
steps: 

(a) Income records for a period of 
years are adjusted for unusual vacancies, 
rentals, and expense in order to present 
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a more accurate picture of trends of 
present income value of properties show- 
ing rental value, gross income proba- 
bility, reasonable expense, and net in- 
come. From these, the average levels of 
net income are determined for typical 
properties in the respective groups, as- 
suming ordinary competent manage- 
ment. 

(b) Average levels of net income for 
the respective building groups are capi- 
talized at a rate commensurate with the 
risk involved in each building group to 
determine the tentative value. This is 
supplemented by analysis of any sales 
and other information, where available, 
as a guide to the level of property values 
for each use group. 

(5) The results obtained from the in- 
come capitalization approach are com- 
pared and tested with sales and with 
opinions of value as obtained from ex- 
perienced local men. Income and sales 
data are also tested and compared with 
factual information furnished by the 
property managements. These data from 
the income capitalization and market 
approaches are compared with the total 
of ground value and the building repro- 
duction cost less depreciation attribut- 
able to age and physical condition. 

(6) The difference, if any, between 
ground value plus building reproduction 
cost (new) less age depreciation and the 
result obtained from the income and 


TaBLe III. Facrors 1n Orrice Bui_pING VALUATION 











Office Building Grouping 





Class A 


Class B Class C Class D 





(a) Location Central 

Downtown 

(b) Rental Rates (average $1.34 per 
square foot) 

(c) Operating Ratio (average 80% in- 
cluding taxes but not deprecia- 
tion) 


$1.61 or more 





60% or less 





Other 
Downtown 
Locations 


Under $1.00 


Northeast 
Central 
Downtown 


Southwest 
Central 
Downtown 


$1.34 to $1.60 | $1.00 to $1.33 


61% to 79% 80% to 100% Over 100% 
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market data approach is a measure of 
the level of economic obsolescence caused 
by overimprovement for the properties 
within the specific building group or 
classification, as in the example outlined 
in Table IV. 


TaBLeE IV. INcoME ANALYSIS OF 
Crass B Orrice BuILpINGs 








Gross Adjusted Rental Value $151,666.00 


SS 
Vacancies and Rent Loss (average 173%)! 25,166.00 


Gross Income (estimated) $126, 500.00 
Less: 
Operating Expense (543% of income or 
74¢ per square foot rentable area)....| 70,666.00 
Net Income (before taxes and deprecia- 
$55,833.00 
SSS 
Return on Land Value of $121,100.00 (6% 
on land plus 3% for estimated fair tax) .| 10,900.00 
Net Return Attributable to Buildings (be- 
fore tax and depreciation of buildings). 
Capitalization Rate: 
For estimated tax 
For depreciation 
For decreasing net income. 
For returnon building value 5% 


Total Rate 133% or 
(Rate after tax and depre- 
ciation deductions). ... 
Capitalized Value of Buildings 
Reproduction Cost Esti- 
mate of Buildings (new) 
(according to schedules). $698 , 333.00 
SS 
Depreciation attributable 
to age and condition 
(according to uniform 
schedule) 


$48 , 266.00 


Building Cost Depreciated (net condition 
2% $429 , 333.00 
Excess of Depreciated Cost above Value wad 
(assuming market data, if any cor- 
roborates income value): Amount 
Per Cent of Depreciation (indicated 
economic obsolescence) 


$66 , 333.00 
15% 








(7) The per cent economic obsoles- 
cence is determined by dividing the 
amount of economic obsolescence by 
building reproduction cost less age de- 
preciation and physical condition of the 
specific buildings in each class. 

An example of the income analysis 
procedure is given in Table IV. This is 
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the analysis of typical properties in- 
cluded in Class B office buildings in 
Kansas City. 

The percentage obsolescence arising 
from overimprovement of the properties 
in a class is applied to the net depreciated 
condition of each building in such class 
for determination of the net final condi- 
tion. The net final condition of each 
building is determined by applying to 
the net depreciated condition attribut- 
able to normal age depreciation the per- 
centage of economic obsolescence from 
all causes. The percentage of net final 
condition is then applied to the repro- 
duction cost to determine the net ap- 
praised value of the building. This build- 
ing value added to the land value gives 
the total appraised value of the property, 
determined after consideration of repro- 
duction cost, sales, income, and other 
approaches or evidences of value. 

Other classes of income type proper- 
ties are similarly analyzed where ade- 
quate operating, income, market, and 
related data are available. The grouping 
of such building classes is an aid in deter- 
mining the factors having an influence on 
the value of such properties. Thus, 
walk-up apartments are grouped accord- 
ing to age of district; stores, according to 
land value and number of floors; elevator 
apartments, according to land value and 
the number and occupancy of hotel 
rooms; public garages, according to num- 
ber of floors; other income type build- 
ings, as grouped in the building classifi- 
cation in the assessment process. 


Conclusion 


The approach and techniques de- 
scribed here give due weight to the vari- 
ous elements involved in determining the 
fair property value and meet the require- 
ments of assessment equalization. The 
examples of resulting treatments pre- 
sented are based upon data derived from 
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analysis of the influence of obsolescence 
on property values attributable to char- 
acter of residential neighborhoods and to 
over- or underimprovement of specific 
classes of properties in Kansas City and 
Jackson County, Missouri. These have 
been found to furnish equitable guides 
for the determination of the amount of 
neighborhood and property obsolescence 
in different sections in this county. 
Economic obsolescence is not a phe- 
nomenon which takes place in accord- 
ance with hard and fast rules. As pre- 
viously indicated, exceptions to the 
guides given here will be found in cases 
of individual properties. In such indi- 
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vidual cases, appropriate consideration 
is given to the exceptional conditions and 
the basis for any variations in treatment 
is recorded for the individual property. 
In a wholesale appraisal, it is necessary 
to have adequate guides in the form of 
unit standards and records of tendencies 
in obsolescence arising from different 
causes. The procedure and guides de- 
veloped are the results of analysis of 
actual cases of obsolescence and are ex- 
pressions of those tendencies. They are 
measures of obsolescence which, when 
properly and uniformly applied, result in 
arriving at sound and equitable property 
valuations. 
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What Is Housing Economics? 


pe SPITE of the fact that a widespread in- 
terest in housing has developed within the 
United States in recent years, a fundamental 
theory which could render housing costs and 
values intelligible has been slow in develop- 
ing. Economic theory, so the present writer 
believes, should ‘‘come down to earth” and 
make connection with measurable data, if it 
is to be either practically useful or aestheti- 
cally valid. In the housing field it has not 
done so. It is true that various statistics have 
been gathered as to construction costs, 
mortgage interest rates, number of houses 
built, overcrowding, and so forth. But addi- 
tional kinds of statistics are needed—sta- 
tistics which can be used directly by the 
home owner, the tenant, and the landlord— 
as well as a theory which shall set all these 
data in their respective places and relate 
them to each other. 

The writings of representative economists 
on the subject of housing are fragmentary 
and often internally inconsistent. As for the 
economic theory implicit in the writings or 
in the policy of practical groups, such as 
architects, appraisers, tax assessors, public 
housing specialists, it runs to either of two 
extremes. With some groups, it lays stress 
upon a specific and rigid first cost, whether 
construction cost or purchase price, which 
soon loses all significant relation to the ever 
moving economic world. With other groups, 
it attempts to keep close to the economic 
world by using individual “judgment” at 
every turn, thus producing a subjective, 
particularistic evaluation which cannot be 

eneralized into scientific trends or applied 

y the consumer objectively to other hous- 
ing. What is needed is an economics of hous- 
ing which shall keep between these two ex- 
tremes. It should begin by defining the cen- 
tral terms “value,” “cost,” “investment,” 
“net return to investment,” “economic 
rental,” in an objective manner, so that ob- 
jective data from the market can be gathered 
periodically under these terms, classified, 
and generalized into ratios and trends. Thus 
the economics of housing would be objective 
rather than subjective, national rather than 
personal, inductive more than deductive. 


An integrated system of housing economics 
is not easy to set up, because of the difficult 
nature of housing itself. The latter is both a 
consumer good and a long-lived capital good. 
It is composed of two commodities, house 
and land, which are very different in their 
characteristics, yet are inextricably united in 
their functions. Its product, shelter, cannot, 
like wheat, be easily graded, displayed in 
shops, or shipped away into international 
markets. Housing is a peculiarly awkward, 
rigid, localized commodity. 

A system of housing economics such as was 
sketched above should, of course, not be con- 
fused with home economics. The latter, as 
far as it deals with housing at all, discusses 
mainly the arranging of the house with refer- 
ence to the needs of this or that type of 
family. As far as it furnishes criteria for 
satisfactory choice in apportioning the family 
income among various consumer commodi- 
ties, including housing, home economics may 
influence active consumer choice in that 
primary competition among consumers and 
among consumer commodities which must 
form the basis of housing economics. At 
most, then, home economics is not housing 
economics, but may help to shape the prac- 
tical basis of housing economics. 

Nor should the economics of housing be 
confused with the economics of publicly 
owned or subsidized housing, at least in the 

resent stage of development of the latter. 

ublic housing economics, as indicated in the 
United States Housing Act, is concerned 
mainly with the specific original cost of con- 
struction of each housing project (including 
the price paid for the site and for the slum 
dwellings demolished), with the repayment 
of the specific indebtedness incurred for con- 
struction, and with the payment of interest 
on the indebtedness at a rate gauged by 
whatever happened to be the going rate paid 
by the United States Government at the 
time the local housing authority’s bonds were 
sold for the given project. The so-called “‘eco- 
nomic rental” for the project is really not 
economic at all, but ae a rigid specific 
cost rental based upon the original construc- 
tion cost and indebtedness. This whole set-up 
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remains the same during the 60 years of 
amortization of the indebtedness, regardless 
of changes in the economic world. There is 
an annual federal grant-in-aid which tempers 
the cost rental to the income of the tenants. 
This is set according to the judgment of the 
United States Housing Authority in the case, 
and after 10 years may be altered according 
to the judgment of that body; but the cost 
rental itself is never altered, except as minor 
annual costs may change. Thus public hous- 
ing economics is interested in specific original 
cost of construction, not in present cost of 
reconstruction, and still less in present value 
or present rental as the market might set 
these. The economics of housing, in contrast, 
would keep in close touch with current eco- 
nomic changes. 

The economics of housing is not Mar- 
shallian economics. To say nothing of the 
irreconcilability of the normal value theory, 
when applied to housing, with the theory of 
the residual value of land, and to say nothing 
of the inconsistency of Marshall’s treatment 
of quasi-rent, as applied to houses, with the 
return-upon-cost treatment given in his 
Appendix G, Marshallian economics in gen- 
a is deductive. As regards housing, Mar- 
shall could not possibly have proved his 
round generalizations that “In the long run 
builders as a class, like all other able business 
men, are nearly right in their calculations,” 
and “In the long run it [quasi-rent] is ex- 
pected to, and it generally does, yield a 
normal rate of interest ... on the free capi- 
tal, represented by a definite sum of money 
that was invested in producing it.” In eco- 
nomics, proof requires measurement and 
counting. Marshall had not even provided 
clear-cut, consistent definitions of “invest- 
ment,” “net return to investment,” and 
other related terms, under which that meas- 
urement and counting could be carried on, 
the results of which alone could have proved 
these generalizations; and he certainly had 
not performed this process. A defensible 
housing economics must base its generaliza- 
tions inductively upon carefully measured 
and counted data. 

Housing economics is not primarily a dis- 
cussion of mortgage investment, in spite of 
the fact that a large majority of the “‘eco- 
nomic” articles on housing in current periodi- 
cals are devoted to the possibilities of bor- 
rowing or lending money. Mortgage invest- 
ment is important, of course, as long as the 
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incomes of the middle and lower income 
classes are so small that a certain amount of 
indebtedness upon housing is hecessary or 
even salutary. Yet cael ing the invest- 
ment of the mortgagee, which varies from 
house to house so widely in its terms as to 
be almost a personal rather than an insti- 
tutional matter, is the investment as in fee 
simple of the owner of the housing. The latter 
investment is closely related to the condition 
of the housing itself and to the current cost 
of reconstruction. It is this basic investment 
in which housing economics is primarily in- 
terested. 

Nor is housing economics the “economic” 
calculations of the architects. The more 
socially minded and progressive architects 
have become interested, within the past 20 
years, in garden city approximations, such 
as Sunnyside and Radburn, in limited divi- 
dend housing projects, and in publicly owned 
housing. They have dropped the earlier atti- 
tude of the profession, an attitude of irre- 
sponsibility for the economic future of the 
houses which they built; and (since the 
economists had neglected the matter) they 
have made many careful calculations as to 
the probable costs of constructing the hous- 
ing projects which they hoped to build, and 
the periodical payments or cost rentals re- 
quired to cover construction and current 
costs. Yet these painstaking calculations 
were, after all, on a rigid specific original cost 
basis, and for that reason alone would grow 
out of touch with the current economic world 
long before the mortgage investment was 
amortized. To make the matter worse, hard- 
ly any of these architectural calculations 
took account of the probable necessity of re- 
ducing rentals as the houses depreciated from 
age. Most of the calculations expected rentals 
to remain level to the end of the life of the 
house. Lacking these factors of safety, it 
would seem not strange that some of the 
projects came to grief in bad economic 
weather. Housing economics cannot stand on 
this rigid specific cost basis. It must keep in 
touch with the current economic world. 

Finally, the economics of housing is neither 
appraising nor tax assessing. The latter may 
be dismissed at once as being only rapid, 
large scale appraising. As for appraisers, in 
their anxiety to keep in touch with the cur- 
rent economic world they employ their indi- 
vidual “judgment” at almost every turn in 
evaluating a given piece of housing, modify- 
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ing quantities freely in accordance with that 
judgment. This is true of all three principal 
methods of appraisal—namely, the cost-of- 
reconstruction method, the sales-comparison 
method, and the capitalization-of-expected- 
income method. A given cost of reconstruc- 
tion, a given sale price of another house, a 
given present income from the property 
under appraisal, or a given rate of interest is 
used as a starting point and is modified in 
accordance with the appraiser’s judgment to 
fit the expected situation of the property 
under appraisal. The value thus obtained is 
highly subjective and particularistic in char- 
acter. It covers not only typical features and 
existing type of use, but also unusual, non- 
typical features of the housing, and specu- 
lative values arising from possible changes in 
the use of the latter. The process of apprais- 
ing is at best the finding of a parity of value 
of the house to be appraised with the values 
of other houses or with the capital market. 
This parity-finding and the experienced ap- 
praiser’s judgment behind it are indispen- 
sable commercially in the present economic 
world. Nevertheless it should be recognized 
that such parity-finding is only secondary 
evaluation and does not explain the source 
of the value which is taken as a starting 
point. It should be recognized also that its 
subjective sampering with mathematical quan- 
tities introduces a great chance of differences 
of opinion and makes it unsuited to the ob- 
jective gathering of statistical data and the 
reckoning of trends. Finally, its inclusion of 
any speculative value caused by the possi- 
bility of change of use of the property not 
only introduces a further chance of differ- 
ences of opinion but also unfits it for the use 
of the consumer as such (since the consumer 
is not interested in speculation) and inter- 
feres with a statistical comparison between 
value and rental. Appraisal cannot take the 
place of an economics of housing. The latter 
must dig down to the basic, objective quan- 
tities upon which appraisal values may very 
usefully rest. 

What, then, is housing economics? It is a 
part of the nascent science of quantitative 
economics. It seeks to define such terms as 
the existing investment in a house, whether 
“warranted” or not, the value of a house for 
existing residential purposes only, the net 
return to the existing investment. It seeks to 
define such terms logically if possible, con- 
ventionally if necessary, but in either case 


clearly enough so that they can be given ob- 
jective quantitative content in the market 
and the results generalized into informative 
and helpful ratios and trends. When more 
fully developed, housing economics will har- 
monize well with the description of quanti- 
tative economics given by Professor Wesley 
C. Mitchell in his presidential address before 
the American Economic Association, and in 
his paper “The Prospects of Economics.” In 
the latter he says, in part: 


“Gradually economics will become a quantitative sci- 
ence. It will be less concerned with puzzles about eco- 
nomic motives, and more concerned about the objective 
validity of the account it gives of economic processes. 
. .. In proportion as economists face real problems they 
will strive to cast even their general theory into the 
quantitative mold....”! 


Housing economics is also part of another 
nascent science, that of consumer economics. 
It assumes that the basic value of a house is 
its value for existing residential purposes, not 
for speculation as to change of use. As far as 
possible, it traces market value, both capital 
and current, back to consumer choice in 
typical cases. In each such case it puts these 
values into the convenient form of ratios to 
a conventionalized investment, so that later 
consumers can employ the ratios in finding 
comparable basic values for the housing in 
which they are interested. Enabling the later 
consumer to find the basic value, at a given 
time and place, for the housing in which he 
is interested, it thereby enables him to place 
upon the seller or the landlord the burden of 
explaining any divergence from such basic 
value in the price or rental asked. Thus he is 
enabled to see how much he is being asked 
to pay for a speculative element, or for spe- 
cial non-typical features of the housing, so 
that he can decide with open eyes whether, 
within his income, he cares to pay for these 
additional elements. Housing economics con- 
siders investment primarily from the point 
of view of the consumer and the landlord 
rather than from that of the mortgage holder. 
It deals with houses as the consumer sees 
them, individual houses in use, not as na- 
tional aggregates of lumber, labor, and land. 
Through its proposed usable ratios, housing 
economics is in harmony with the growing 
movement to classify and label consumer 
commodities so that the consumer himself 


1From The Trend of Economics, R. G. Tugwell, ed. 
(New York: Knopf, 1924), pp. 27, 28. 
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will be enabled to judge and also to choose 
wisely. 

In brief, the economics of housing, al- 
though not at all denying the existence of 
other values, deals primarily with basic 
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housing values, found in an objective manner 
that renders them useful to quantitative 
economists and to later consumers. 

Laura M. KincsBury 
New York City 


Defense Housing Insurance 


Y an amendment! to the National 
Housing Act, approved March 28, 1941, 
the Federal Housing Administrator was 
given authority to insure mortgages on 
housing built for defense purposes. The 
amendment is known as ““Title VI—Defense 
Housing Insurance.” It created a “Defense 
Housing Insurance Fund” and stipulated 
conditions under which mortgage loans may 
be meerowen for insurance in the fund. 
Three aspects of the amending act merit 
special attention. First, defense housing in- 
sured loans may be made only in designated 
defense areas. Second, defense housing is to 
be developed on a different basis than the 
regular loan activities of the Federal Housing 
Administration authorized under Title II of 
the National Housing Act. Third, the in- 
surance of defense housing loans will be pro- 
vided for in a fund separate from the in- 
surance fund created for loans made under 


Title II. 


General Limitations 


The mortgages made under Title VI will 
be known as “defense housing insured mort- 
gages.” The aggregate amount of such mort- 
gages that may be insured is not to exceed 
$100,000,000. Such mortgages as are insured 
must be insured prior to July 1, 1942. On 
September 8, 1939, the President declared an 
emergency to exist. If this emergency has 
been declared ended prior to July 1, 1942, 
the authority to issue defense housing in- 
sured mortgages shall be at an end. 

Insured mortgages must be, in the opinion 
of the Federal Housing Administrator, eco- 
nomically sound. They may be made only in 
designated areas. The property covered by 
defense housing insured mortgages must be 
in an area or locality in which the President 
shall find “an acute shortage of housing 
exists or impends which would impede na- 
tional defense activities.” The initial list of 
defense areas announced by the President 


1 Public Law 24, 77th Cong., 1st Sess., c. 31 (H.R. 


575). 
2 “Part 576—Administrative Rules for Defense Hous- 


included 146 localities. Normal building ac- 
tivities under Title II of the National Hous- 
ing Act may be expected to continue without 
interruption in these localities. 


Basis of Loans to be Insured 


To be insurable, loans must be on urban, 
suburban, or rural property upon which is 
located a dwelling for not more than four 
families in the aggregate. The loan must not 
exceed (as of the date the mortgage is ac- 
cepted for insurance) 90% of the appraised 
value of the property on which the mortgage 
is placed. 

The amount which may be loaned is 
further limited by the type of residence 
financed. If the dwelling financed is a single- 
family residence, the mortgage may not ex- 
ceed $4,000. Two-family residences may be 
mortgaged to the extent of $6,000. The limit 
of the mortgage on a three-family residence 
is $8,000. The principal obligation may not 
exceed $10,500 if the dwelling is designed 
for a four-family residence. 

The properties financed may be developed 
for rental or for sale to owner-occupants. The 
builder of dwellings on which defense housing 
insured loans are placed may be the mort- 
gagor. If a property subject to an insured 
mortgage is sold, the mortgagor may not be 
released from the liability under the mort- 
gage until the administrator is satisfied the 
mortgaged property has been sold to a 
purchaser satisfactory to him. Purchasers of 
property covered by insurance must have 
paid on account of the purchase price, in cash 
or its equivalent, at least 10% of the ap- 
praised value of the property as determined 
by the administrator as of the date the 
mortgage is accepted for insurance. 

Insured mortgages may bear interest at 
such a rate as may be agreed upon between 
the mortgagee and the mortgagor, but in no 
case shall such interest rate be in excess of 
44%2% per annum. Interest is payable in 


ing Insurance under Title VI of the National Housing 
(Footnote 2 continued on page 358) 





358 


monthly installments on the principal then 
outstanding. The authorized interest rate is 
exclusive of premium charges for insurance. 

The act authorizes the Federal Housing 
Administrator to fix a premium charge for 
the insurance of mortgages. He may not 
charge less than an amount equivalent to %4 
of 1% per annum nor more than an amount 
equivalent to 134% per annum of the 
amount of the principal obligation of the 
mortgage outstanding at any time, without 
taking into account delinquent payments or 

repayments. In a set of regulations® issued 
March 31, 1941, the administrator fixed the 
mortgage insurance premium of loans at 34 
of 1% of the average outstanding principal 
obligation for the 12-months’ period follow- 
ing the date on which such premium becomes 
payable. 

Mortgages insured may be for as long as 
20 years. They must contain such terms and 
provisions with respect to insurance, repairs, 
alterations, payment of taxes, default re- 
serves, delinquency charges, foreclosure pro- 
ceedings, anticipation of maturity, addi- 
tional and secondary liens, and other matters 
as the administrator may in his discretion 
prescribe. The administrator has stipulated 
under administrative rules for defense hous- 
ing insurance that the mortgages must be the 
only lien upon property. A mortgagor must 
establish that after the mortgage offered for 
insurance has been recorded, the mortgaged 
property will be a first lien, free and clear of 
all liens other than the insured mortgage. He 
must establish that there will not be out- 
standing any other unpaid obligation con- 
tracted in connection with the mortgage 
transaction or the purchase of the mortgaged 
property, except obligations which are se- 
cured by property or collateral owned by the 
mortgagor independently of the mortgaged 


property. 
The Defense Housing Insurance Fund 


The Reconstruction Finance Corporation 
was authorized to make available to the 
Federal Housing Administrator amounts 
required by him up to $10,000,000. When 

eloult occurs and the mortgagee makes a 


(Footnote 2 continued from page 357) 
Act.” The act permits the Federal Housing Ad- 
ministrator to fix the maximum interest rate on insur- 
able loans at a rate not to exceed 5% per annum on the 
amount of the principal obligation outstanding at any 
time, or not to exceed 6% if he finds that in certain 
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conveyance of title and assignment of the 
mortgagee’s obligation to the administrator, 
the administrator will issue to the mortgagee 
debentures and certificates of claim. The de- 
bentures will be for an amount equal to the 
value of the mortgage. This amount shall be 
determined by adding to the amount of the 
original principal obligation of the mortgage 
which was unpaid on the date of the institu- 
tion of foreclosure proceedings, or on the 
date of the acquisition of the property after 
default other than by foreclosure, the 
amount of all payments made by the mort- 
gagee for liens which are prior to the mort- 
gage, special assessments noted on the appli- 
cation for insurance or which become liens 
after the insurance of the mortgage, insur- 
ance of the mortgaged property, and mort- 
gage insurance premiums paid after the date 
foreclosure proceedings are begun or the date 
property is acquired other than by fore- 
closure. Deductions are then made for 
amounts received on account of the mortgage 
and for the amount of the net income from 
property. Reasonable expenses may be 
allowed in handling the property. 

The certificates of claim shall be for an 
amount determined by the administrator to 
be sufficient to make up the difference be- 
tween the amount the mortgagee would re- 
ceive if the mortgagor redeemed the prop- 
erty and paid in full all obligations under the 
mortgage and the face of the debentures. 
A reasonable amount may be deducted for 
necessary expenses incurred by the mort- 
gagee in connection with foreclosure proceed- 
ings or other acquisition of the property and 
the conveyance thereof to the administrator. 

The debentures will be executed in the 
name of the Defense Housing Insurance 
Fund as obligor. They will be negotiable and 
exempt from all taxation except surtaxes, 
estate, inheritance, and gift taxes. Although 
the defense insurance fund is primarily liable 
on debentures, they are fully and uncondi- 
tionally guaranteed as to principal and in- 
terest by the United States. Payment of the 
certificates of claim is dependent on the net 
amount realized from the insured property. 
If the net amount realized is in excess of the 


areas or under special circumstances the mortgage 
market demands it. 

3“Part 577—Regulations of the Federal Housing 
Administrator for Defense Housing Insurance under 
Title VI of the National Housing Act, as amended, 
effective March 31, 1941.” 
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face value of the debentures issued and the 
cash paid in exchange for such property plus 
all interest paid on the debentures, the excess 
shall be applied to the payment of the cer- 
tificate of claim. 

The debentures of the defense housing 
fund will bear interest at the rate of 234%! 
per annum payable semi-annually on the 
first days of January and July of each year. 
Certificates of claim will provide for an 
increment at the rate of 3% per annum to 
be added to the face of the certificate. This 
increment, however, will not be compounded. 


Philosophy of Title VI 


The theory of the defense housing insur- 
ance provisions may be stated succinctly as 
follows: defense housing should be siphoned 
as much as possible into private lending 
institutions in order that government owner- 
ship of such houses may be kept at a mini- 
mum. Government construction and owner- 
ship are assumed to be more likely to result 
in larger losses than where loans to private 
builders are made by private lenders and 
insured by a governmental agency. It is also 
assumed that the 
“use of normal processes and adaptation of normal 
methods of financing to the present situation will pro- 
vide the most expeditious and flexible method of pro- 
ducing the required housing, with a minimum disloca- 
tion to the community, the private construction in- 
dustry, and the system of residential financing.’ 


The principle of insuring mortgage risks, 
either pes or indirectly, has received 
rather general acceptance. The particular 
arrangements adopted in Title VI, and 
utilizing the principle of insurance, introduce 
a number of new elements. In doing so they 
raise questions of importance to students of 
real estate finance as well as questions of 
financial policy relative to government and 
real estate. 

Title VI makes a number of departures 
from the ordinary insuring operations of the 
FHA under Title II. Loans under Title VI 
may be made only in designated defense 
areas and the unusual risks of such areas are 
recognized. The amount of mortgage that 
may be placed as a maximum is graded ac- 


‘4 Ibid. The act permits the administrator to fix the 
the interest rate on debentures at a rate not to exceed 
3% per annum. 

5 Charles F. Palmer, Defense Housing Coordinator, 
Hearings, Committee on Banking and Currency, House 
of Representatives, H.R. 3575, p. 9. 


cording to the number of families to be ac- 
commodated in the particular building. In 
marked contrast to Title II, where only 
owner-occupied homes are covered, the 
homes financed under Title VI may be occu- 
pied by renters with the builder as owner and 
mortgagor. Loans made for defense purposes 
will provide for more rapid amortization 
than the regular loans during the first five 
years of the loan.® Individual purchasers of 
homes built under Title VI need not provide 
any equity at time of purchase. 


The Risk Factor 


The increased risk of making loans in de- 
fense areas is recognized in three ways. Much 
of the testimony given at hearings before 
Senate Subcommittee of the Committee on 
Banking and Currency and the Committee 
on Banking and Currency of the House of 
Representatives revolved about the char- 
acter of the risk to be undertaken. The mort- 
gage insurance premium rate was set higher 
than in the case of ordinary loans through 
the FHA. The insurance fund created is in- 
dependent of the mutual mortgage insurance 
fund provided for Title II loans, i.e., the 
regular loan activities of the FHA. 

The increased risk arises from the uncer- 
tain duration of defense activities and the 
homes built are to be of a permanent char- 
acter. Although convinced that the insurance 
of mortgages in defense areas on the basis 
set up od be “‘a reasonably safe program,” 
government officials took the position that 
defense mortgage financing of homes would 
involve special risks and the 675,000 mort- 
gagors and mortgagees having interests in 
the mutual-mortgage insurance fund should 
not have their interests jeopardized in any 
way. Mr. Jesse H. Jones, Secretary of Com- 
merce and Administrator of the Federal Loan 
Agency, expressed the reasons for the crea- 
tion of a separate fund as follows: “I was 
very concerned about the proposal because 
I did not under any circumstances want to 
destroy the integrity and the fine standing of 
the FHA....So I was careful to go over 
the bill and see that that institution was not 
endangered.”’? 


6 Part 576, op. cit. The sum of the principal and 
interest payments in each month shall be substantially 
the same until the 60th payment has been made. The 
remaining payments shall each be approximately § of 
the amount of the 60th payment. 

7 Hearings, Committee on Banking and Currency, 
House of Representatives, H.R. 3575, p. 30. 
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Actuarial study by the FHA indicates that 
one out of every five houses financed would 
have to be taken over through foreclosure 
before the fund built out of income from 
premiums would be exhausted. It has also 
been estimated that four out of every ten 
properties would need to go into default be- 
fore the underwriting reserve fund of $10,- 
000,000 would be exhausted and the govern- 
ment guaranty would be called upon. Time 
alone can verify the accuracy of these 
estimates! 


Equities of Purchasers 


The law limits insurable loans to 90% of 
the appraised value of the property on which 
the mortgage is placed. The mortgage having 
been placed by an operative builder, the 
builder can sell the property on a contract of 
sale. The purchaser, the individual owner, 
need supply no equity to the builder and the 
builder may be expected to be able to get a 
loan sufficient to cover his costs. Since the 
usual builder’s profits would probably be 
10%, 90% of the appraised value of the 
property at the time a mortgage is accepted 
for insurance should provide the builder with 
full financing of his costs. Builders are thus 
enabled to sell their properties without any 
down-payment by the purchaser. 

The builder, who does the initial mortgag- 
ing, is always liable on his note until a 10% 
equity in the property is accumulated by the 
purchaser. Emphasis is expected to be placed 
on the credit of the builder. The builders 
may be expected to get what equities they 
can in order to gain release from their notes. 
Where the purchaser pays less than 10% 
down, the FHA will not recognize him until 
he has developed an equity of 10%. An 
accumulated 10% equity by the home owner, 
however, does not make it mandatory on the 
FHA to release the builder. Up to the point 
that the FHA accepts the credit of the pur- 
chaser, it will not release the builder. 

Actually the purchaser is enabled to buy 
without a down-payment, but technically a 
10% equity by some one exists at all times. 
The purchaser’s equity will be developed by 
monthly payments in addition to those 
under the 90% loan over a period of the first 
five years of the loan. The insurance is pri- 
marily insurance of the builder. 


Building for Owners or Renters 
The mortgagor under Title VI loans is not 


restricted as to residence. He need not be the 
occupant of the property. Having financed 
and constructed the properties, the builder 
may sell or rent to whomever he will. 

Whether the properties thus developed 
will be.ownership or investment properties 
is open to question. The choice is with the 
builder. In view of the builder’s liability on 
the bond, he may be expected to sell as many 
as he can and so obtain his profits as well as 
his expenses of development as soon as pos- 
sible. Some government officials claim that 
approximately 90% of the houses built will 
be for owner-occupancy. 

It is likely that the defense housing in- 
surance program will best serve its purpose 
if it results in encouraging investment in 
housing for rental purposes. One of the major 
problems in defense housing is the shortage 
of property for rent. A large portion of the 
yo workers may be considered as tem- 
porary residents and, although it may prove 
cheaper and more satisfactory to enjoy the 
amenities of acquiring property while gain- 
fully employed, the terms of the mortgage 
under which ownership is acquired will con- 
tinue after the defense period has ended. The 
housing needs of the country must be met 
regardless of whether they result in some 
loss to the government. Perhaps the costs to 
government will be increased by encouraging 
rental rather than owner-occupied prop- 
erties. Nevertheless, the social costs of ab- 
normally unstable ownership have to be 
counted too. 

The problem of controlling speculative 
activity in the homes built under Title VI is 
a very real one. Legislative limitation is im- 
practical. After title has vested and mortgage 
financing is insured, the mortgagees’ interests 
could be impaired if price or rental restric- 
tions were in operation. The hope for cur- 
tailing speculative activity in these prop- 
erties must rest on the self-interest or pa- 
triotism of operative builders, community 
pressures that may develop when extor- 
tionate rents and prices are in evidence, and 
the quality of administration of the FHA. 
The FHA does have the power to refuse to 
release a mortgagor from his liability under 
his note when a property is sold by the 
builder to a purchaser. 

Careful scrutiny of projects must be made 
by the FHA if Title VI is to achieve its main 
purpose, viz., providing homes for defense 
workers. Inasmuch as nothing prohibits in- 
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dividuals other than defense workers from 
obtaining titles, it is easily possible that 
many of the properties will pass into the 
ownership of non-defense workers. Of course, 
any house that is built in a defense area 
alleviates to a degree any overcrowding that 
may exist. 

In evaluating the probable significance of 
Title VI loans it is necessary to note the 
limits placed on the amount of insured mort- 
gages that may be issued. The statutory 


limit is $100,000,000. Estimates made indi- 
cate that this could result in housing accom- 
modations for approximately 25,000 families. 
In terms of the real need for private defense 
housing, the contribution of accommodations 
for 25,000 families over the country at large 
seems negligible. 


Davip T. Row.anps 


Assistant Professor of Finance, 
University of Pennsylvania 


Tax Exempt Real Estate in Philadelphia 


HILADELPHIA has throughout its his- 

tory relied chiefly on real estate taxes for 
its revenue. Although the enactment in 1940 
of a wage and salary tax promises some relief 
to realty owners, no reduction in the tax rate 
on real estate has been made to date. The 
yield from realty taxes is still well over half of 
the total revenue for city-county purposes. 
Expansion of government services has re- 
sulted in increased costs of government, and 
real estate has been forced to assume an in- 
ordinate share of this growing burden. As new 
services have been added, governments have 
acquired more land for public use and under 
the Pennsylvania constitution and statutes 
this land has been removed from the local tax 
rolls. The result has been that a steadily 
diminishing percentage of Philadelphia real 
estate is bearing this progressively mounting 
tax burden. The problem which this develop- 
ment has produced is one of particular con- 
cern to realty owners and it is not peculiar to 
Philadelphia. An analysis of Philadelphia’s 
experience with tax exempt real estate will 
provide a case study, in many respects typi- 
cal of the problem as it exists in other large 
cities. 


Principal Classes of Tax 
Exempt Property 


Although a dozen or more classes of real 
estate have been exempted from local taxes 


1 This classification is very similar to that used by the 
Philadelphia city controller in his annual reports over 
a period of 25 years. (See page 35 of the 1940 controller’s 
report for an illustration.) The main distinction is that 
the classification used in this study is less detailed than 
the one used by the controller. Nevertheless five cate- 
gories of the two classification schemes—namely, prop- 
erty owned by (1) the city of Philadelphia, (2) churches, 
(3) the Federal Government, (4) public utilities, and 
(5) the state of Pennsylvania—are identical. In this 
study, property owned by the Philadelphia School Dis- 


under the constitution and laws of Pennsyl- 
vania, they have been assembled in seven 
main categories for present purposes. These 
are, in order of assessed values involved, prop- 
erty owned by (1) the city of Philadelphia, 
(2) schools (public, private, and parochial), 
(3) churches, (4) non-profit societies, (5) the 
Federal Government, (6) quasi-public cor- 
porations, or utilities, and (7) the state of 
Pennsylvania.! 


Tax Exempt Classes Increase 


The controller’s classification of tax exempt 
realty has not always been so detailed as at 
present. In fact, the only property reported 
as exempt by the controller in 1901, 1902, 
and 1903 was that owned by the city of Phil- 
adelphia.? In 1904 there were three main cat- 
egories: property owned by (1) the city, (2) 
churches, (3) libraries, governments, and 
charitable institutions (classed as miscellane- 
ous). This classification prevailed until 1911, 
at which time four main classes were report- 
ed: property owned by (1) the state of Penn- 
sylvania, (2) the city of Philadelphia, (3) the 
Federal Government, and (4) churches, hos- 
pitals, and other charities. A fifth category 
(property owned by the Philadelphia School 
District) was added after the separation of 
school district and city-county financial ad- 
ministration in 1912, and in 1914 a detailed 


trict has been combined with that owned by other edu- 
cational organizations under the heading of “Schools.” 
Finally, properties owned by hospitals, public charities, 
cemetery associations, library organizations, American 
Legion and G.A.R. posts, and others are grouped in one 
category labelled “Non-Profit Societies.” The simplified 
classification used in this study is shown on Chart III, 
where assessed valuations of seven main classes of tax 
exempt realty have been computed from the controller’s 
report for 1940. 

2 Data taken in each case from city controller’s report 
for the year or years indicated. 
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classification similar to that now used was 
adopted. Changes in classification design 
have been traced in detail because they indi- 
cate in some measure the limitations of com- 
parative studies of trends in tax exemptions 
among classes of Philadelphia real estate. 

Neither the controller’s reports nor the 
records in the Office of Revision of Taxes are 
explicit as to the nature of property owned 
by these various agencies. Careful examina- 
tion of the records of tax exempt properties 
in the office of Revision of Taxes showed that 
it is impossible to ascertain exact values of 
specific properties for two reasons: (1) prop- 
erties were described by location only, and 
(2) items described were “‘assessments” and 
not always single property units. For exam- 
ple, property belonging to the Federal Gov- 
ernment in South Philadelphia was described 
by location, and it was impossible to deter- 
mine how much of the assessed valuation 
should be allocated to arsenals and the naval 
hospital and how much represented the valu- 
ation of what is commonly called the “‘Phila- 
delphia Navy Yard.” It was possible, how- 
ever, to determine that the Philadelphia 
Navy Yard, arsenals, and the naval hospital 
constituted approximately 80% of all realty 
owned by the Federal Government in the 
city of Philadelphia. The remaining 20% 
consists of the new federal court and office 
building, post office properties, the mint, 
piers, and miscellaneous realty. 

Of 3,873 individual assessments on the as- 
sessors’ tax exempt lists for 1941, approxi- 
mately 32% (1,240 items) are church pro 
erties. The Pennsylvania courts have held 
that only actual places of religious worship 
are entitled to exemption. Hence, the cate- 
gory of tax free property held by churches is 
self-explanatory. 

The records also show 742 individual as- 
sessments owned by the city. Although many 
of these items could not be identified from 
the assessors’ descriptions, major properties 
were identified and were found to consist of 
city hall, Reyburn Plaza, parks and parkway, 
libraries, museums, hospitals, piers, miscel- 
laneous public buildings such as police and 
fire stations and municipal court properties, 
the gas plant, and street railway and subway 
facilities. The total valuation of municipally 
owned property, according to the assessors’ 
lists for 1941, is $260,769,050. Approxi- 
mately $60,000,000 of this total is concen- 
trated in one of the 51 wards, the 9th. Of this 
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amount, city hall alone is assessed at $45,- 
000,000, which is 17.3% of the assessed value 
of all city owned property. 

School property in Philadelphia is assessed 
at $176,295,100, of which approximately 65% 
is public school realty and 35% private and 
parochial. 

State owned property, which is less than 
9% of the assessed value of all tax free prop- 
erty in the city, consists principally of insti- 
tutional realty and properties occupied by 
state agencies performing their functions in 
Philadelphia. 

Public utility property, assessed at $39,- 
571,955 in 1941, consists of transportation 
realty and properties of lighting and power 
companies, telephone and telegraph corpora- 
tions, gas works, and miscellaneous. Of the 
total tax-free assessment in this category, 
transportation realty represents just a little 
less x ¥ and lighting and power proper- 
ties approximately 30%. 

Of the exempt realty owned by non-profit 
societies, more than 45% belongs to hospitals 
and the balance is distributed among ceme- 
tery associations, fraternal orders, the Amer- 
ican Legion and G.A.R., and miscellaneous 
charitable organizations. 


Ratio of Tax Exempt Realty to Total 
Taxable Realty since 1900 


The significance of the problem created by 
steady increases in tax exempt realty values 
in Philadelphia may be seen at a glance on 
Charts I and II. In 1901 the assessed valua- 
tion of tax exempt realty was a modest $62,- 
613,294, and this sum represented only 6.5% 
of the assessed value of all Philadelphia realty 
($957,242,268) at that time. Today (1941) 
tax exempt real estate in Philadelphia has an 
assessed value in excess of $700,000,000 and 
constitutes 21.9% of the total assessed realty 
value ($3,197,241,268). 

This increase in tax exempt real estate 
valuation becomes more significant when it is 
compared with increases in value of taxable 
real estate. Chart I shows that taxable real 
estate was assessed at $894,628,974 in I901 
and at $2,496,431,948 in 1941. In other words 
taxable realty is now assessed at less than 
3 times and tax exempt property at more 
than I1 times its 1901 valuation. This dis- 
proportionate increase in assessed valuation 
of tax exempt realty, rather than mounting 
aggregates, is what occasions concern in fi- 
nancial planning for Philadelphia. 
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CHART I 
ASSESSED VALUATION OF TAXABLE, TAX EXEMPT, 
AND ALL REALTY - PHILADELPHIA, I90!-1941 
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Source: City Controller’s Annual Reports. 


During the past 41 years, real estate taxes 
have furnished from 50% to 72%? of all reve- 
nues for city-county purposes in Philadel- 
phia and a much higher percentage of school 
revenues. Any significant impairment of this 
revenue source, therefore, may not be lightly 
regarded by those responsible for revenue 
planning in Philadelphia. The evidence 
seems to indicate that the proportions of tax 
exempt real estate are levelling off, but this 
may be a temporary phenomenon which has 
occurred at other periods. The record shows, 
moreover, that the percentage trend is still 
upward at a time when realty owners are 
pleading desperately for relief. 

With the exception of an 80% increase in 
value of tax exempt real estate in 1904 over 
that for 1903, the percentage of total assessed 
realty exempt from taxation has ascended 
very gradually and with reasonable consist- 
ency during the past 41 years (Chart II). 
Except for the one year noted, no other in- 
stance of an annual increase in assessed val- 


3 One exception occurred in 1939 when $41,000,000 
was secured by mortgaging rentals of the city owned gas 
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uation of tax exempt property in excess of 
144% has occurred. The average annual in- 
crease since 1904 has been less than 14 of 1%. 
The sharp increase in 1904 was traceable to 
the fact that classes of real estate other than 
city owned property were assigned values 
and included among tax free properties in the 
controller’s report for the first time. 


fern 4 


TREND OF TAX EXEMPT REALTY VALUATION 
IN PHILADELPHIA, 1901-1941 
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Per cent of total assessed valuation of Philadelphia real estate. 
Tax Exemptions Explained 


The writer examined the Pennsylvania 
Constitution, acts of the general assembly, 
and decisions of the courts to determine legal 
bases for tax exemption in Philadelphia. No- 
where in these sources, however, is there an 
explanation for the enormous increases in 
volume and percentage of tax exempt prop- 
erty which have occurred in Philadelphia 
during the past 41 years. Some observers at- 
tribute the developments in part to the city’s 
use of untrained assessors and arbitrary as- 
sessment methods. Some properties have 
doubtless been exempted from taxation which 
under the law are not entitled to exemption, 
and admittedly the pressure for downward 
adjustment of tax exempt property values is 
less than for reduction of assessed valuation 
of taxable property. However, officials with 
whom the writer discussed the problem felt 
that by and large the tax exempt picture has 
been portrayed in the controller’s reports 
much as it has developed. 

Far more important as an explanation of 
increases in volume and percentage of realty 
exempt from taxes in Philadelphia are the 
enormously increased demands for govern- 
ment service. The results of these demands 
may be seen on Chart III, which shows that 


works. Real estate tax revenues in 1939 were 41.4% of 
the total. 
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almost 75% of tax exempt real estate in 
Philadelphia is used for conduct of govern- 
ment services and educational programs of 
private and religious organizations. Even the 
remaining 25% of tax free realty is owned by 
corporations and associations which are 
quasi-public in nature. The demands for gov- 
ernment and public service which these fig- 
ures portray cost enormous sums of money 
and local governments continue to depend 
primarily upon property taxes for the reve- 
nue with which to finance these services. 





CHART IIT 


VALUE OF IMPORTANT CLASSES OF TAX EXEMPT PROPERTY 
AND THEIR RELATION TO TOTAL ASSESSED VALUATION 
PHILADELPHIA, 1941 
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Source: City Controller’s Report, 1940. 


In 1934, the Office of Revision of Taxes be- 
gan to keep a record of the number of indi- 
vidual assessments in the various categories 
of tax exempt property, and at that time the 
total number of “parcels” on the assessors’ 
lists of tax free realty was 3,788. The cor- 
responding total for 1941 is 3,873. Although 
this increase may partially explain the in- 
crease in volume and percentage of tax free 
property, further explanation is to be found 
in vast new construction at the Philadelphia 
navy yard, the recent completion of an 
$8,000,000 federal court building in the city, 
completion earlier during the depression of 
new post office and customs buildings, the 
completion last year of a $15,000,000 housing 
project by the Philadelphia Housing Author- 
ity, and various construction by the Phila- 
delphia School District, the city, public util- 
ities, and American Legion posts. 

It is exceedingly important to observe 
that, although real estate taxes continue as 
the chief source of revenue in Philadelphia, 


4See “Finances and Financial Administration of 
Philadelphia,” a study by the Philadelphia Advisory 
Finance Commission, published by the Institute of 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


important changes have occurred in the tax 
base without conscious, rational planning on 
the part of city officials. Although govern- 
ment services and costs have increased tre- 
mendously and governments have acquired 
more and more real estate with which to per- 
form their services, the real estate tax base 
from which most revenue has come has been 
restricted to a steadily diminishing percent- 
age of the total realty valuation. This indeed 
presents a problem which challenges the ex- 
perts. The question is, what solutions have 
they proposed? 


Relief for Real Estate Owners 


Many new sources of revenue have been 
suggested to relieve the real estate taxpayer 
in Philadelphia and elsewhere. The most 
practical proposals and those entitled to 
most respect in Philadelphia were those dis- 
cussed by the Mayor’s Advisory Finance 
Commission in its 1938 report.4 Of numerous 
revenue sources passed in review by that 
commission, two deserve special comment 
and consideration. They are the sales tax 
which was imposed in 1938 and which re- 
mained in effect but 10 months of that year, 
and the wage and salary tax which went into 
effect in January, 1940, and is still an impor- 
tant source of revenue for city-county gov- 
ernment. 

On February 25, 1938, the Philadelphia 
city council imposed a 2% sales tax which 
went into effect in March of that year with- 
out the mayor’s approval. This tax yielded 
$6,793,614.07 for the balance of the year, 
or 8.9% of all city-county revenue for 1938. 
Although the real estate tax rate was not re- 
duced in 1938, sales tax revenues were re- 
sponsible for a drop in the proportionate 
share of total revenue borne by realty—from 
64.7% of the total in 1937 to 9.1% in 1938. 
Sales taxes have long been regarded as in- 
equitable exactions and they proved so gen- 
erally unpopular and so disastrous to Phila- 
delphia business that they were dropped at 
the end of 1938. 

By 1939, Philadelphia had accumulated a 
floating debt, or deficit, of nearly $40,000,- 
ooo. Since the city’s borrowing capacity had 
been exhausted early in the depression, this 
floating debt could not be funded. Instead, 
receipts of the municipally owned gas works 
were mortgaged for $41,000,000 to pay off 


Local and State Government, University of Pennsyl- 
vania, May, 1938. 
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floating indebtedness and balance the budget 
for 1939. The city has never operated its gas 
plant directly but has for many years leased 
the property to the Philadelphia Gas Works 
Company for an annual rental of $4,200,000. 
Under the gas works mortgage, this annual 
rental is earmarked for interest and debt re- 
tirement. Obviously, this bit of extraordi- 
nary financial procedure resulted in a high 
yield from borrowing and reduced realty tax 
revenues to 41.4% of the total—the lowest in 
the 41 years covered by this study. 

On January 1, 1940 the second major ex- 
periment with a new revenue source began. 
Council enacted a uniform wage and salary 
tax of 114% on all income and wages earned 
within Philadelphia and on earned income 
and wages of all Philadelphia residents re- 
gardless of the place where income and wages 
are earned. The present tax is absolutely uni- 
form for the reason that the Pennsylvania 
Supreme Court declared in a 1939 case that 
a provision which exempted the first $1,000 
of earned income or wages was invalid.> In 
the opinion of the court, such an exemption 
violated the “uniformity requirement” of 
Article LX, Section 1 of the State Constitu- 
tion. Although most authorities agree that 
flat rate income taxes of the Philadelphia 
type are inequitable, it nevertheless is an im- 
portant source of revenue. The 1940 yield 
was $16,283,820 and estimates of the 1941 
return range as high as $25,000,000, or well 
over 50% of the yield from real estate taxes. 
Although the city-county tax rate has re- 
mained at $1.70 per $100.00 of assessed valu- 
ation for the last six years, real estate owners 
hope for a rate reduction if the wage and sal- 
ary tax is continued. 


Miscellaneous Proposals 


Chief among other revenue potentials con- 
sidered by the Philadelphia Advisory Finance 
Commission in 1938 were (1) special assess- 
ments, (2) increased license and _ service 
charges, (3) increased state aid, (4) gross in- 
come tax on utilities, (5) taxes on unincor- 
porated businesses, (6) municipal inheritance 
taxes, and (7) motor licenses and fees.® In its 
study of these several possibilities, the Ad- 
visory Finance Commission discovered that 
in each instance there were several large 
cities whose revenues exceeded those of Phil- 


5 Butcher v. Philadelphia, et al., 333 Pa. 497 (1939). 
6 “Finances and Financial Administration of Phila- 
delphia,” op. cit., p. g1ff. 


365 


adelphia, either as a direct return or as a sub- 
sidy from the state. However, it was sug- 
gested that, if additional revenue should be 
obtained from sources indicated above, all 
except special assessments and certain li- 
cense and service charges could be better ad- 
ministered by the state. Additional revenue 
for the city might be provided under a more 
liberal plan for grants-in-aid or shared taxes. 


Special Assessments 


The Advisory Finance Commission dis- 
cussed at some length possibilities for addi- 
tional revenue from special assessments and 
licenses and service charges locally adminis- 
tered. It was observed, for example, that Los 
Angeles obtained $15.75 per capita from spe- 
cial assessments in 1937 as against $2.12 per 
capita in Philadelphia. Special assessment re- 
turns in Indianapolis were $12.60 and in Se- 
attle, $12.30.” According to the commission’s 
report (1938), “existing special assessment 
procedure adds an extra burden to general 
real estate,” since most of local improvement 
costs are imposed on the city itself and are 
financed from borrowed funds. The report 
continues: 


“It is fallacious to argue that transferring these ex- 
penditure items to the property specifically benefiting 
would add to the burden of the real estate tax. It would 
burden the specifically benefited real estate more but 
general real estate which is not benefited would be some- 
what relieved.’””® 


Service Charges and Municipal Licenses 


The Advisory Finance Commission also 
considered increased service charges and 
municipal licenses as definite possibilities for 
additional revenue which might afford some 
relief to real estate taxpayers. It was re- 
ported that Philadelphia, in 1937, received 
“less rentals and fees for concessions than 
other large cities, both in total amounts... 
and in amounts per 100,000 population.””® 
Baltimore, in that year, received $225,234 per 
100,000 population; New York, $154,347.82; 
and New Orleans, $112,961.40, whereas col- 
lections in Philadelphia totalled only $17,- 
206.02 per 100,000 persons. The report also 
emphasized the fact that Philadelphia was 
“far behind other American cities in its application of 
the service charge principle on such services as police, 

7 [bid., p. 149. 


8 Tbid., p. 144. 
9 [bid., p. 111. 
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fire, garbage collection, sewage, wharfage and the rental 
of city-owned property.’”!¢ 
Incidentally, Philadelphia’s ambitious water 
and sewerage expansion program, now on 
paper, contemplates special assessments and 
rentals sufficient to cover costs of the proj- 
ects. Otherwise, little evidence has thus far 
appeared which suggests that any change is 
contemplated in the 1938 program of li- 
censes and service charges. 
Conclusions 

Costs of government have increased phe- 
nomenally during the first 41 years of the 
twentieth century, and it has been univer- 
sally recognized that owners of real estate 
have been compelled to carry an inordinate 
share of the cost burden. Yet, state legisla- 
tures and local authorities have been ve 
slow to recast the local revenue system. Al- 
though this has been true in Pennsylvania 
and in Philadelphia, the problem is equally 
as serious elsewhere. Philadelphia has a lower 

10 Tbid., p. 106. 


real estate tax rate than most other cities of a 
half million population or over. 

Pressure for relief by real estate taxpayers 
has borne fruit in the form of a wage and 
salary tax which now produces revenue in 
excess of $20,000,000 a year. Other possibili- 
ties for increased revenues and realty tax 
substitutes were discussed by the Philadel- 
phia Advisory Finance Commission, as 
pointed out above. These revenue sugges- 
tions were based on experience of other cities 
and are very real possibilities which may be 
implemented at the discretion of state and 
local authorities. Meanwhile, Philadelphia 
real estate bears a somewhat lower share of 
the total revenue burden than it did prior to 
1940 as a result of the wage and salary tax, 
and realty owners remain hopeful that other 
suggestions of the Advisory Finance Com- 
mission will be adopted as time goes on. 


JeweE.t Cass PHILuips 


Assistant Professor of Political Science, 
University of Pennsylvania 
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Police Power for Counties! 


i ERS are pretty well committed to 
the promotion of land-use regulatory 
measures, such as zoning and erosion control, 
through the vehicle of counties or other units 
of local government. But if counties are to 
exercise such control powers, they must first 
be authorized to do so. This normally means 
that the state legislatures must enact appro- 
priate enabling statutes conferring the neces- 
sary authority. Would such authorization 
violate the constitutional rule prohibiting the 
delegation of legislative powers? In many 
parts of the country, this question has often 
arisen to vex the planning process,? because 
only a few state constitutions (as, California 
and Wisconsin) settle it explicitly. 

The doubts arising in this connection have 
derived from our peculiar sensitiveness to the 
constitutional axiom that a state legislature 
is constitutionally incapable of delegating its 
so-called legislative power, including by defi- 
nition the “police power” (that great general 
power of government to regulate human con- 
duct and the use of property, without com- 
pensation or inducement, in the paramount 
interests of the general welfare). However, 
let it be stated at the outset that a study of 
the law shows that, as a matter of general 
constitutional principle, /egislatures can quite 
validly vest local police powers in counties. The 
solid theoretical grounds on which this con- 
clusion is based may be summarily outlined 
as follows: 

(1) State legislatures can take any action 
not prohibited by the state or féderal con- 
stitutions. What is not forbidden is consti- 
tutionally permissible. This is for the reason 
that a state constitution is in the nature of a 
limitation on the legislature rather than a 
grant of powers to it. No state constitution 
expressly forbids its legislature to grant local 


1 A fuller and more amply documented discussion of 
this subject may be found in the March, 1941, issue of 
the Louisiana Law Review, in an article entitled “The 
Delegation of Police Power to Counties,” by the same 
author. It should be remarked that this discussion is 
concerned solely with procedural constitutionality. That 
is, are counties constitutionally capable of being en- 
dowed with powers which, in and of themselves, are 
constitutional under the due process clause? For ex- 
ample, are counties in particular capable of adopting 


legislative powers to counties. Point one, 
then, is that vesting of police powers in 
counties is presumptively constitutional, 
since not specifically prohibited by any state 
constitution. 

(2) It is nevertheless also true that state 
legislatures are restricted by certain implied 
prohibitions. One of these is expressed by the 
maxim potestas delegata non potest delegari 
(delegated power cannot be redelegated), 
meaning that the general law-making power, 
having been delegated by the people to the 
legislature, cannot be abdicated in any ma- 
terial way by that body. But it is essential to 
emphasize that this maxim has reference only 
to the “delegating” of general state legislative 
powers—powers of state law-making which 
the general assembly alone must exercise. 

By contrast, however, we are here dealing 
with Jocal powers—powers for regulating 
affairs of local concern, within the confines of 
county boundaries. The second point, there- 
fore, is that it is presumptively constitutional 
to vest local police powers in county govern- 
ing bodies, because such local legislative 
powers do not fall within the category of 
general non-delegable legislative powers. 

(3) The third point is that when the legis- 
lature grants local legislative powers to mu- 
nicipalities, counties, or other recognized 
political subdivisions, it is not at all “‘dele- 
gating” in the strict sense of that term. 
Rather, if the technically correct term is to 
be used, it is “devolving” powers—that is, 
merely performing its legitimate function of 
apportioning appropriate quanta of govern- 
mental powers to ie governments.? This 
is not mere quibbling, for this distinction 
furnishes a key to unlock the underlying 
constitutional theory, without an apprecia- 
tion of which the issue remains muddled. 


rural zoning ordinances, assuming that zoning may be 
constitutionally adopted by some organ of public power? 

2As an example see: Ronchetto, “Supplemental 
Memorandum on Rural Zoning” (Oregon State Plan- 
ning Board, mimeo., December, 1936), which argues 
that a county zoning enabling act would entail an un- 
constitutional delegation of powers. 

3 See Baesler, “‘A Suggested Classification of the De- 
cisions on Delegation of Legislative Power,” 15 Boston 
University Law Review 507 (1935). 
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The point is worth restating. It is appro- 
priate and legal for the legislature to grant 
local legislative powers to local governing 
bodies, just as it 1s appropriate and legal for 
state administrative powers to be granted to 
state administrative officials, or judical 
powers to the courts. Under the constitu- 
tional scheme, just as it is meet and proper 
for executive and administrative agencies to 
enforce and administer the law and for the 
courts to decide cases and controversies, so 
it is meet and proper for local governing, 
bodies to adopt and carry out local laws 
(ordinances). This is why one court so aptly 
said: “In distributing local powers, the 
Legislature acts in strict conformity to the 
fundamental principles of our system of 
government.” 

When administrative agencies administer 
and the judiciary judges, and when a board 
of county commissioners adopts a local ordi- 
nance, each must of course act in pursuance 
of proper laws. But what constitutes a proper 
law in one instance differs from that in 
another. The test which is used to adjudge 
the constitutionality of a statute granting 
administrative powers is whether adequate 
guides and standards are set forth to “chan- 
nelize” the exercise of administrative dis- 
cretion. Unless such standards and guides are 
provided, the statute will be held unconsti- 
tutional as entailing a delegation of legisla- 
tive power. On the other hand, the test ap- 
plicable to the grant of powers to a local 
government is simply whether they are 
“‘local.”” The question of standards or guides, 
or of “legislative” or “non-legislative” char- 
acter, is not involved. The grant will be up- 
held, whatever its character and regardless 
of its terms, as long as it does not entail the 
legislature’s abdication of its general state 
law-making function. 


Specific Application to Counties 


We have stated the governing principle, 
up to now, in terms of local governments in 
general. Does this principle apply to counties 
in particular? No one any longer questions 
that incorporated municipalities, for their 
part, fall within the stated rule.® It is sub- 


4 Robinson v. Schenck, 102 Ind. 307, 312; 1 N.E. 698, 
701 (1885). 

5 This aspect has been fully treated by McBain, 
“Delegation of Legislative Powers to Cities,” 32 Political 
Science Quarterly 276, 391 (1917). 

6 These quotations are taken, respectively, from: 
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mitted that counties likewise fall within this 
rule. But allegations have sometimes been 
advanced to rationalize a contrary opinion; 
and it is therefore necessary to list and 
examine the main negative arguments, as 
well as to outline more particularly the 
reasons and evidence which demonstrate the 
constitutionality of devolutions of police 
powers to counties. 

(1) It is very commonly said, loosely, that 
counties are mere administrative agencies of 
the state—no more, no less. If this were 
actually the case, counties would be inca- 
pable of exercising local legislative powers; 
and the judicial review of statutes conferring 
powers on counties would be governed by the 
rules applying to grants of administrative 
powers. But the truth of the matter is that 
counties are both administrative agencies of 
the state amd institutions of local cee. 
ment. The fact that the state very normally 
employs the county as its agent to locally 
administer state laws must not be allowed to 
obscure the equally real fact that the county 
is also the agency—the body politic—of local 
people, through which they govern their own 
local affairs (to the extent, of course, that the 
state legislature chooses to permit). 

This is a fundamental of American politi- 

cal theory and practice. Part and parcel of 
our faith is our attachment to local self- 
government. This belief is not only imbedded 
in our constitutions but ingrained in the 
thinking of the courts as well—specifically 
for counties, we might add. 
“A county is a public corporation, classed with cities, 
towns, and villages, and invested with subordinate 
legislative powers to be exercised for local purposes con- 
nected with the public good.” 


County governing bodies are “miniature 
legislatures”; and it simply is wise public 
policy, “fully vindicated in [its] beneficent 
results,” to permit the fullest measure of 
county self-government. Counties “‘are cre- 
ated to give effect to and enable citizens to 
exercise the right to local self-government,” 
inasmuch as it is a “cardinal principle of our 
system of government that local affairs shall 
be managed by local authorities.’ 


Schubel v. Olcott, 60 Ore. 503, §11, 120 Pac. 375, 378 
(1912); Wright v. Cunningham, 115 Tenn. 445, 466-7, 
91 S.W. 293, 297-8 (1905); Ex parte Fritz, 86 Miss. 210, 
222, 38 So. 722, 724 (1905); Morris v. Board of Com- 
missioners of Switzerland County, 131 Ind. 285, 287, 31 
N.E. 77 (1892); Stoutenburgh v. Hennick, 129 U.S. 141, 
32 L. Ed. 637 (1889). 
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That counties are quite capable of being 
legally invested with local legislative powers 
is but a logical corollary of this. That 
counties are constitutionally capable of exer- 
cising the power of taxation, for example, is 
so firmly established as no longer to be open 
to question; and taxation is surely as much 
a component of legislative power as is the 
police power. A sophist would be hard put to 
explain why that which may levy taxes may 
not also be permitted to regulate. Again, rich 
support is to be found in the theory of the 
local option, which is tantamount to a grant 
of local legislative powers to local people, 
exercisable either by direct vote or A it 
the medium of counties or other organized 
forms of local government.’ 

As far as the present issue is concerned, 
cities have the same inherent nature as 
counties, and counties have the same nature 
as cities. Cities are instruments or agents of 
the state government for the administration 
of state laws, just as are counties, whenever 
the legislature chooses to use them—a fact 
which the courts have noted with approval, 
when the occasion has arisen. Of course, 
cities have been more frequently referred 
to as real self-governing institutions, with 
all the accouterments and manifestations 
thereof. But this merely reflects the legally 
irrelevant circumstance that the crowded 
and bustling and sophisticated conditions of 
urban life have, as a matter of practice, called 
for a more frequent exercise of public power, 
a more officious and elaborate governmental 
life. than have the relatively placid and 
Jeffersonian conditions of rural life. 

Legislatures have not endowed munici- 
palities with local legislative powers for any 
reason peculiarly endemic to the municipal 
character, but rather for the reason that city 
life has required or invited such endowment. 
When, and to the extent that, legislatures 
deem similar governmental direction on the 
part of rural local government to be desir- 
able, expedient, or necessary, there is nothing 
in constitutional law to prevent their simi- 


7 For a discussion of the theory of local option and its 
implications, see article cited in note 1 supra at pp. 
541-43; for taxation cases, at 543-45; and for analogies 
from cases involving grant of legislative powers to 
other units of government, at 539-40. 

8 As a matter of fact, many counties have now become 
virtual municipalities in the range and elaborateness of 
their governmental activities (example: Arlington 
County, Virginia, a heavily populated suburban area 
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larly endowing counties with local legislative 
powers.® It is not without significance that 
when the growing urbanization of the nine- 
teenth century prompted increasingly active 
municipal regulation, the “unconstitutional- 
delegation-of-power” argument was trotted 
out; but the courts experienced no difficulty 
in disposing of it.? An onerous burden of 
proof would rest on whoever would now 
venture to argue that constitutional law dis- 
criminates against rural citizens, and in favor 
of city-dwellers, where devolution of local 
legislative power is concerned. 

(2) Unwarranted distinctions, in support 
of alleged county infirmities, are sometimes 
drawn on the grounds that municipalities are 
“incorporated,” being endowed with “char- 
ters,” whereas counties are not. This fact, 
however, has no bearing on the public power- 
receiving capacities of either cities or 
counties. The effect of incorporation and a 
charter is to establish and define the “propri- 
etary,” “private,” or “non-governmental” 
attributes and obligations of a municipality: 
as, for example, by subjecting the munici- 
pality to civil liability in certain instances in 
which public bodies are ordinarily immune. 
In the instant inquiry, we are dealing with 
the governmental attributes of political sub- 
divisions—not with their private or proprie- 
tary characteristics. 

(3) It is often said, again, that cities are 
created at the solicitation, or at least with 
the consent, of the local inhabitants, but 
that counties are mere involuntary creations. 
It is, however, difficult to see how this cir- 
cumstance—assuming its legal correctness— 
can make any difference in the matter of 
devolutions of local power. As a matter of 
fact, the statement is legally incorrect and 
inconsequential, even though it may be ac- 
cepted as a fairly accurate generalized his- 
torical description. Cities are, in legal prin- 
ciple, as cal the absolute creatures of the 
state legislature as are counties; and the 
legislature can create, abolish, alter, and 
tamper with municipal corporations at will, 


on the outskirts of the national capital). In general, 
for the growth of county functions and the reduction of 
the spread between county and city governmental ac- 
tivities, during the past two decades, see: Kneier, “The 
Development of Newer County Functions,” 24 Ameri- 
can Political Science Review 134 (1930); Satterfield, 
“The Growth of County Functions since 1940,” 3 
Fournal of Politics 76 (1941). 
9 Loc. cit., at 538. 
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without at all respecting the wishes and de- 
sires of the local people—except of course 
to the extent that a particular state consti- 
tution may expressly provide otherwise in 
a given instance. 

(4) Finally, invidious inferences are some- 
times drawn out of the assertion that cities 
have historically exercised local legislative 
powers, whereas counties have not. However, 
neither assertion nor inference is warranted. 
In the first place, it is simply not a fact that 
cities have traditionally enjoyed a monopoly 
of local legislative powers. “It is not true 
that historically it is generally towns and 
cities rather than counties which have regu- 
lated their own affairs.’° From early times, 
“the board of [county] supervisors has per- 
formed many duties which are essentially 
legislative in their nature—as, the levying 
of taxes; the making of regulations for the 


depasturing of cattle and the cultivation of 
crops without fences; the establishment of 
quarantines and regulations of hygiene; the 
inspection of articles of food; the licensing or 
prohibition of the liquor traffic; the regula- 
tion of the taking of oysters, fish, and game; 
and many others.” In the second —~ in 
> 


constitutional theory—and, after all, we are 
here dealing in the realm of constitutional 
theory—the argument of “historical excep- 
tionalism” affords no satisfying or sound 
support for devolutions of municipal legis- 
lative powers. That is, the constitutionality 
of grants of local legislative power to cities 
does not find its juridical basis in the fact 
that cities have in the past actually exercised 
such power, as a supposed exception to the 
rule prohibiting the delegation of general 
legislative powers.” 

In sum, 

“We must look for the origin of the right to delegate 
these legislative powers, not in the name of the political 
district, nor in the condition of the people to which 
they were committed. That might have created a neces- 
sity for the delegation, but could not have conferred 
upon the law-maker the right to make it.... 

“There is no more right inherent in a city than in a 
county to have these powers bestowed upon it. If there 
is, then the legislature, having absolute power to create 
a city co-extensive with county lines, can, by its own 
act, enlarge its powers under the constitution. 

“The mistake is in assuming that the legislative 
capacity is dependent upon, and inseparable from, the 


10 Territory v. Whitney, 17 Hawaii 174, 188, 7 Ann, 


Cas. 737, 742 (1905). 
11 Broken quote. Ex parte Fritz, supra n. 6 at 221-2. 


2 Toc. cit., note 15, and passim. 
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character of the political subdivision of territory, which 
it can, at will, create or extinguish. The power of the 
legislature springs solely from the character of the grant 
[whether “local” or not, and not from the character of 
the political subdivision of the state to which the grant 
is made].’"3 


Counties, that is to say, enjoy the same right 
and status to receive and exercise local legis- 
lative powers, provided by enabling statutes, 
as do incorporated municipalities. 


The Interpretative History 


The difficulty has not arisen from any 
known denials uttered by the courts or by 
authoritative writers. In fact, as far as I am 
able to determine, no court or recognized 
authority has clearly denied the constitu- 
tionality of statutory grants of local legis- 
lative authority to counties, when the 
question has been squarely in issue. To the 
contrary, where the issue has been actually 
presented and where they have been properly 
called upon to make a ruling, honk courts 
and authorities agree that state legislatures 
may constitutionally devolve local police 
powers upon counties. The difficulty has 
come from the sparseness of cases in which 
the question has had to be decided; from an 
uncritical reading of still other cases in which 
other than a local legislative power was in 
issue; and from drawing unwarranted in- 
ferences from statements regarding counties 
not made in the context of a county’s local- 
legislative-power capacities. 

For example, it is traditional for com- 
mentators and textbook writers to commence 
their general discussion of counties by term- 
ing them “administrative agencies of the 
State.” However, a deeper delving into the 
texts and commentaries will show that, 
where the topic of local ordinance powers is 
treated, it is stated that counties are fully 
and constitutionally able to be endowed with 
local legislative power (including, of course, 
the police power), since they are real units of 
local self-government." Again, the courts on 
occasion have held particular statutes un- 
constitutional as involving delegations of 
legislative power—to counties, as well, let 
us add, as to cities. But the fact important 
to underscore is that the issue in such cases 


18 State v. Circuit Court of Gloucester County, 50 
N.J.L.R. 585, 601, 15 Atl. 272, 279 (1888). 

M4 As; Willis, Constitutional Law of the United States 
(1936), 137-38; 7 R.C.L. 924-25; 11 Am. Jur. 934; 12 
C.J. 862, 857n., 858n. 
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had involved a general state legislative power 
—a power which the state legislature must 
itself exercise, and which cannot be abdicated 
in favor of a county or a city or anybody else. 
In the same jurisdictions, the courts will up- 
hold grants of what they recognize to be 
local legislative power, both to cities and to 
counties. 

Yet again, the courts have defined counties 
as mere administrative organs of the state 
government; but the same courts, adjudicat- 
ing in a different set of circumstances, have 
soberly declared county boards to be local 
legislative bodies, constitutionally capable of 
enjoying the exercise of local police and other 
legislative powers. Likewise, counties have 
on occasion been called a part of the state 
judiciary (and here it may be mentioned 
that some state constitutions treat counties 
in their judiciary sections); but on still other 
occasions the same counties have been ac- 
corded the right to local legislative powers. 
All this is by way of documenting the lesson 
drummed into every law student’s head: 
court cases must always be read in their 
setting and in light of the precise issues in 
question; and great care must be exercised 
in drawing conclusions from what the judges 
say in particular cases. 

What are these /ocal powers that can be 
delegated to counties? Here no pat answer 
can be given. Although certain powers de- 
cidedly cannot be transferred by the legis- 
lature to political subdivisions and although 
certain others just as surely can, there is a 
twilight-zone in which law cannot be said to 
be settled. For example, the regulation of 
oystering has been held in one case to be 
beyond county attainment, but a contrary 
holding was reached in two other cases.¥ 
Again, in State v. Hardwick, the Kansas Su- 
preme Court held that wind-produced ero- 
sion was beyond county control, inasmuch 
as Kansas winds blow so far and wide that 
the control of their mischievous effects must 
be considered reserved to state action; but at 
the same time, the court suggested that rain- 
produced erosion could properly be subjected 
to local regulation.!* It is hoped this narrow 
ruling does not represent the final law on 


Respectively, Bradshaw v. Lankford, 73 Md. 428, 
21 Atl. 66 (1891); and Smith v. Levinus, 8 N.Y. 472 
(1853); Barataria Canning Co. v. Ott, 84 Miss. 737 (1904). 

16 r44 Kan. 3 (1936). 

17 Gordon 0. Montgomery County, 164 Md. 210, 164 
Atl. 676 (1933) [cemetery regulation]; Luchini v. 
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the subject; but it nevertheless illustrates 
the inutility of attempting here to sketch a 
definitive answer. The answer in any given 
case is going to depend on the most canny 
rationalization; and it is to be presumed that 
the courts will be willing to go as far as seems 
expedient to rational men thoroughly con- 
scious of present-day problems. 

We can confidently predict, however, that 
all powers similar to those which have been 
conceded to municipal regulation will be up- 
held for counties; for example: health regu- 
lations, zoning, subdivision control, building 
standards, traffic control, regulation of liquor 
and morals, and so on. Translated to coun- 
ties, the list would include: health regula- 
tions, rural and other types of zoning, high- 
way traffic control, control of liquor, regula- 
tion of dance-halls and vagrancy, weed and 
pest eradication and prevention, local soil 
conservation practices, subdivision control, 
and so on. Many of these have, in fact, come 
before the courts and have been recognized 
as fit subjects for county attention. 


Conclusion 


In what may be considered the leading 
case, Territory v. Whitney (cited above), the 
court upheld a statute which conferred on 
counties sweeping power “to regulate by 
ordinance within the limits of the county, 
all local police, sanitary and other regula- 
tions not in conflict with the general laws . . . 
and fix a penalty for the violation of such 
ordinances.” No broader grant of power 
could be asked for; nor does there seem to 
be extant a recorded decision which more 
acutely discusses the constitutionality of de- 
volving local legislative powers on counties. 
Some of the few other cases—quite apart 
from the tax cases which need not be ad- 
duced—in which the issue has been presented 
squarely to the court and definitely settled, 
are listed in the footnote.!” 

In summary, the proposition that state 
legislatures can validly devolve local police 
powers upon counties is solidly supported by 
all material considerations: underlying con- 
stitutional theory, the word of recognized 


Police Fury, 126 La. 972, 53 So. 68 (1910) [liquor regu- 
lation]; State v. Westmoreland, 133 La. 1015, 63 So. 502 
(1913) [vagrancy control]; Haupt v. Maricopa County, 
8 Ariz. 102, 68 Pac. 525 (1902) [health regulation]; 
Dunn v. Wilcox County, 85 Ala. 144, 4 So. 661 (1888) 
[stock fencing]; Ex Parte Fritz, supra n. 6 [fish regula- 
tion]. 
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commentators and authors, and of the courts 
which have been squarely faced with the 
issue; and logical analogy afforded by the 
cases on county taxation, local option stat- 
utes, and devolutions of police powers to 
cities and other units of government. Ad- 
mittedly, in a particular state, there might 
be exceptions to the general conclusions here 
reached, because of peculiar quirks in the 
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phraseology of its constitution. But the 
possibility of there being such exceptions can 
be grossly exaggerated; and it is believed 
that the rule stated in this article is every- 
where applicable, without exception. Cer- 
tainly, it must be presumed so unless the 
contrary is conclusively proved. 


Herman WALKER, JR. 
U. 8. Bureau of Agricultural Economics 


Changes in Farms and Farm Tenure, 1935-1940 


STUDY of the changes in the number 

of farms and proportion of farms op- 
erated by tenants between 1935 and 1940 re- 
veals some bewildering facts. In the first 
place, an apparent decrease of 3.1% in the 
total number of farms took place between 
1930 and 1940 but a much larger decrease 
was experienced during the period of 1935 to 
1940, when the number of farms shrank from 
6,812,350 to 6,096,799, or 10.5%. It is gen- 
erally conceded that differences in methods 
of enumeration account for part of this ex- 
traordinary change; that the 1935 census 
gave results too high in comparison with 
those of the censuses of 1930 and 1940. 

The decline in the number of farms took 
place in spite of a consistent expansion of the 
agricultural area. The total area of land in 
farms increased by almost 68 million acres 
between 1930 and 1935 and by 6 million 
acres between 1935 and 1940, which resulted 
in an increase of 7.5% during the decade. 
This increase would be expected to have 
given us more farms rather than less but the 
enlargement in the size of the average farm 
of the United States from 157 acres in 1930 
to 174 acres in 1940 explains the apparent 
contradiction. 

However, farms did not become larger in 
all sections of the country. In New England, 
in most of the Atlantic States as far south as 
North Carolina, in parts of the Middle West, 
and in a few of the western states the average 
farm is smaller today than it was Io years 
ago. The increase took place through con- 
solidation in most of the Corn Belt and in the 
Prairie and Mountain States as a result of 
mechanization and drought. In the South the 
change from cropper to labor organization 
automatically increased the size of farms but 


1 “Changes in Farm Tenancy, 1920-1925,” 3 Fournal 
of Land & Public Utility Economics 104-7 (Feb., 1927); 
“Changes in Farm Tenure, 1925-30,” 10 Ibid. 95-8 


also reduced the number of tenants and crop- 
pers. 

In the former articles of this series! the 
states were placed in six groups; the first 
three groups included those states in which 
the number of farms had increased during 
the past half decade, and the second three 
woe included all those states‘in which the 
number of farms had decreased. The 1935- 
1940 period is extraordinary in that all states 
had decreases in the total number of farms; 
hence the first three groups are not repre- 
sented (Table I and Map I). Furthermore, 36 
states are found in the sixth group, i.e., states 
which experienced a decrease in all farms, in 
owner operated farms, and in tenant farms. 
Managers are usually not numerous enough 
to have much influence on the “‘percentage of 
tenancy” and have been omitted from the ta- 
bles and maps. In the sixth group the change 
in the percentage of tenancy depends on the 
relative decline in the numbers in the two 
major tenure classes. As an example, Ne- 
braska lost 12,554 farms between 1935 and 
1940; of these, 10,454 were owner operated 
farms. She lost only 1,861 tenant operated 
farms and 241 manager operated units but 
the relative change was sufficient to cause the 
percentage of tenancy to increase from 49% 
to 53% in § years. Georgia, on the other 
hand, seems to have lost 34,481 tenant farms, 
14 manager, and only 16 owner operated 
units, thereby reducing the proportion of 
tenancy from 66% to 60%. 

Group IV includes those states in which, 
despite the general decline in the total num- 
ber of farms, the number of tenant farms in- 
creased at the same time that the number of 
owner operated units decreased. North Da- 
kota had an increase of only 255 tenants but 
lost 10,758 owner-operators—114 more than 


(Feb., 1934); “Changes in Farms and Farm Tenure, 
1930-35, 12 Ibid. 292-5 (May, 1936). 
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TaBLE I. INCREASES AND DECREASES IN THE NUMBER OF FARMS IN 
Various TENURE Groups AS SHOWN ON Map I 
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the total decline in number of farms! To- 
gether with a loss of 141 managers, the shift 
in the numbers in the various tenure groups 
was such that the proportion of tenant farms 
rose from 40% to 45% in § years. Only two 
other states are in this group, Wisconsin and 
Massachusetts. 

Group V consists of those states in which 
the number of owners increased, the number 
of tenants decreased and, like all other states 
in the last three groups, had fewer farms in 
1940 than in 1935. Most of the states of this 
group are in the West but two southern states 


together with Iowa and New Jersey are also 
in Group V. In all of these states the per- 
centage of tenancy is lower than it was 5 
years ago. 

The total result of all these changes was 
another decrease in the percentage of ten- 
ancy for the United States as a whole. In 
1930, 42.4% of the farmers of the United 
States were classed as tenants; by 1935 this 
figure had decreased slightly (to 42.1%), but 
in 1940 it was only 38.7%, practically the 
same as in 1925. 

Figures now available on southern ten- 
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TENURE CHANGES AND CHANGES IN THE PERCENTAGE OF 
TENANT OPERATED FARMS IN THE UNITED STATES 
1935-1940 








Upper Figure: Per Cent of Tenancy, 1935. 
Lower Figure: Per Cent of Tenancy, 1940. 
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Tas_e IJ. NuMBER oF FarMs IN THE SOUTH, 1900 TO 1940, 
BY TENURE CLASSES (000 omitted) 











1900 1910 


1920 1925 1930 1935 





Total Farmers 2,620 3,097 
White Farmers 
White owners 
White tenants 
Non-cropper tenants 
Croppers 


1,880 
1,184 
679 


2,207 
1,326 
866 


890 
218 
670 


Colored Farmers 
Colored owners 
Colored tenants 
Non-cropper tenants 
Croppers 











3,207 3,131 


2,300 
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686 
279 
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1,389 
1,202 
854 
348 


816 
186 
629 
261 
368 


2,284 
1,380 
888 


661 
227 


2,342 
1,234 
1,092 
709 
383 


882 
182 
699 
306 
393 


831 
195 
636 
292 
344 


923 
218 
704 
37° 
334 

















ancy indicate that the trends in operation be- 
fore 1935 have continued in the same direc- 
tion. White owners have decreased for the 
South as a whole since 1935 but colored own- 
ers are fewer than in either 1935 or 1930; in 
fact, colored owners are fewer today than in 
1900. If croppers are separated from other 
tenants, as was done by the census of 1920 
and every succeeding census, then according 
to Table II white non-cropper tenants, who 
had increased in number consistently up to 
1935, are today about as numerous as they 
were in 1930. On the other hand, white crop- 
pers reached their peak in 1930 and fewer 
were reported in both the 1935 and 1940 
censuses. The present number is below that 
of 1925. 

Colored tenants, other than croppers, were 
most numerous in 1920. Between 1920 and 


1925 the number declined but after an in- 
crease in 1930 the number has been dras- 
tically reduced. In 1940 there were 163,000 
fewer negro tenants than 20 years before. 
Negro croppers increased consistently up to 
1930 but since then the decline has been more 
spectacular than that of white croppers; the 
decline of 94,000 colored croppers in the last 
Io years brings their number below that of 
1920. The decrease in the number on the 
higher rungs of the agricultural ladder indi- 
cates that the decrease in croppers and ten- 
ants is not explained by a movement from a 
lower toa As tenure status but from ten- 
ant to laborer status. 


GeorGE S. WEHRWEIN 


Professor of Agricultural Economics, 
University of Wisconsin 
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Public Utility Financing in the Second Quarter of 1941 


Se total of public utility security of- 
ferings in the second quarter of 1941 was 
$295 millions. This represents an average 
amount for second quarter financing since 
1936. The first quarter’s volume was unu- 
sually large and consequently the total for 
the first half of 1941 is the second largest of 
the six years tabulated in this study. The 
greatest volume for the first six months of 
any year in this series was in 1936. 

Long-term bonds, excluding serial issues, 
represent 78% of the total volume for the 
second quarter of 1941, the actual amount 
being $230 millions. Preferred stock offerings 
accounted for $43 millions or 15% of the 
total. The remaining 7% is made up of serial 
issues totaling $16 millions and common 
a issues of $6 millions (Tables I, II, and 

). 

We have noted from time to time that very 
little of the new financing since 1936 has been 
for new capital purposes. National defense 
requirements have not had any appreciable 
effect on utility financing in 1941. There has 
been no change in the trend in yields of pub- 
lic utility long-term bond issues in the first 
half of 1941. The cost of long-term debt capi- 
tal to public utilities, as measured by stand- 
ard indices, remains at about the lowest level 
in recent years. 

Compulsory competitive bidding became 


effective May 7, 1941. This action by the Se- 
curities and Exchange Commission may have 
had the effect of deferring offerings until the 
new procedure has been explored and tried 
out. It would seem logical to expect a tem- 
porary drop in the number of issues offered 
during this quarter as compared with the 
first quarter. The first test of competitive 
bidding occurred on June 23, 1941 when the 
New York State Gas and Electric Company 
rejected all bids for its $35,393,000 issue of 
bonds and 120,000 shares of preferred stock. 
The issues were later sold separately. The 
second test proved more successful when the 
Philadelphia Company sold its $48,000,000 
collateral 434s to Kuhn Loeb-Smith Barney 
syndicate and its $12,000,000 collateral serial 
25s to the Mellon-First Boston group on 
June 24, 1941. It is, of course, too early to 
determine what ultimate effect this rule may 
have upon utility financing and capital costs, 
assuming its effects can be filtered from the 
complex forces—especially in a war emer- 
gency—which always influence capital mar- 
kets. 

Long-Term Debt Financing. Tables I and 
II, which show the details of publicly and 
privately sold long-term debt issues respec- 
tively, reveal that an unusually large num- 
ber of small issues was floated during the 
quarter. Most of these were sold directly to 


TasB_e I. Summary AND ANALYsIs oF Pusuic Utitiry Lonc-TERM 
Dest Issues OrFERED PuBLICLy, SECOND QUARTER I94I 





Cou- Dbihied Ma- 
pon rincipa! turity 
Rate Amount Date 


(A) (B) (C) (D) 


Company and Issue 


Month 
of 
Offering 


(E) (F) | © (H) 09) 


Offer- 


vida 


Under- | Pro- 
writers’ | ceeds to 
Com- Com- 
missions 


Offering 
Price 
pany | 





Kenge tidenths Natural Gas Co., % 
c 


Jo | % % % 


First Mortgage Sinking Fund 
Southern Calffornia Gas Co. . 
First Mortgage 3} 
Union Electric Co. of Missouri 
First Mortgage Collateral Trust | 3% 
PiCollstoral Teust Sinkin g Fund | 43 
0] rust un 4 
Southern Natural Gas Co. 
First Mortgage 3t 


Total or Weighted Average 


April 
April 
May 


June 


3.00 





June 









































* Pro rata share of expenses. 
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TaB_e II. Summary AND ANALYsIs oF Pusiic Utitiry Lonc-TERM 
Dest Issues OFFERED PRIVATELY, SECOND QUARTER 1941 








Company and Issue 


(A) 


Coupon 
Rate 


(B) 


Principal 
Amount 
(C) 


Maturity 
Date 
(D) 


Month of 
— 


Offering 
Price 


(F) 





Associated Tel. Co., Ltd. (Calif.) 
First Mortgage 

Buffalo Niagara Elec. Corp. 
Debentures 

Central Hudson Gas and El. Corp. 
First Mortgage 

Consolidated Gas Utilities Corp. 
First Mtge. Sinking Fund 
Debentures 

East Tennessee Lt. & Pr. Co. 
First Mortgage 

Florida Power Corp. 
First Mortgage 

Lexington (Ky.) Tel. Co. 
First Mortgage 

Plainfield Union Water Co. 
First Mortgage 

Public Service Co. of Ind. 
First Mortgage 

Southern California Water Co. 
First Mortgage 

Southeastern Tel. Co. 
First Mortgage 

Armstrong Water Co. 
First Mortgage 

— sed Co. 

irst Mortgage 

Cairo Water Co. 

First Mortgage 


East St. Louis & Interurban Water Co. 


First Mortgage 

Ellwood Consolidated Water Co. 
First Mortgage 

Iowa Elec. Lt. & Pr. Co. 
First Mortgage 

Latrobe Water Co. 
First Mortgage 

Morgantown Water Co. 
First Mortgage 

Penobscot County Water Co. 
First Mortgage 

Peoria Water Works Co. 
First Mortgage 

Riverton Consolidated Water Co. 
First Mortgage 

Southwestern Public Service Co. 
First Mortgage Sinking Fund 

Wichita Water Co. 
First Mortgage 

Williamsport Water Co. 
First Mortgage 

Albuquerque Gas & Elec. Co. 
First Mortgage 

Deming Ice and Elec. Co. 
First Mortgage 

Las Vegas Lt. & Pr. Co. 
First Mortgage 

New Mexico Power Co. 
First Mortgage 

Ohio Telephone Service Co. 
First Mtge. Sinking Fund 





34% 
2} 

3 

4 

5 

33 

4 

33 
3% 


33 


$ 1,368,000 
7, 200 ,O0O 
13, 265,000 


6, 500,000 
gOo ,C00 


4,800,000 
1,000,000 
1,800,000 
1,950,000 
4,650,000 
300 , 000 
450,000 
200,000 
I ,000,000 
400 ,000 
7,500,000 
250,000 
2,000,000 
600,000 
650,000 
316,000 
4,000,000 
525,000 
3,421,000 
3,000,000 
2,400,000 
3,000,000 
300 ,000 
225,000 
2,000,000 


870,000 








1969 
1951 
1971 


1956 
1951 


1966 
1966 
1971 
1971 
1971 
1970 
1971 
1966 
1971 
1971 
1971 
1966 
1971 
1966 
1971 
1966 
1971 
1966 
1966 
1971 
1971 
1966 
1966 
1966 
1966 
1966 





April 
April 
April 


April 
April 


April 
April 
April 
April 
April 
April 
April 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 





104.77% 
100.00 
105.00 


100.00 
100.00 


102.50 
104.20 
106.25 
104.92 
104.75 


IOI. 50 


* 
* 
* 
* 


* 
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TaBLe II (cont’p.) SuMMARY AND ANALYsIs oF Pusiic Utitiry Lonc-TERM 
Dest Issues OFFERED PRIVATELY, SECOND QUARTER 1941 











Coupon 
Rate 


(B) 


Company and Issue 


(A) 


Principal 
Amount 


Month of 
Offering 
(E) 


Offering 
Price 


(F) 


Offering 
Yield 
(G) 


Maturity 
Date 


(C) (D) 





Terre Haute Gas Corp. 

First Mtge. Sinking Fund 4% 
Texas Gas and Power Corp. 

First Mortgage 4 
Tucson Gas, Electric Light & Power Co. 

First Mortgage 34 


31 500,000 


4.00% 


* * 


1956 June 100.00% 
* June 


1966 


720 ,000 
350,000 


June 3.38 








Total of All Issues 

Total or Weighted Average 
(excluding issues for which complete 
data are not available) 








$81, 
60, 590,000 


410,000 

















* Not available. 


institutional investors. Only five issues were 
public offerings. Nevertheless, the total vol- 
ume of issues sold publicly was $149 millions 
as compared with $81 millions sold privately. 

The weighted average yield at offering 
prices on the five issues sold publicly was 
3.36%. This compares with 2.86% in the first 
quarter of 1941 and 2.81% in the last quarter 
of 1940. The increase cannot be taken as too 
significant because of the scarcity of the is- 
sues and their weighting. The weighted aver- 
age yield on privately sold issues during the 
quarter was 3.16%. 

The $80,000,000 first lien issue of the 
Union Electric Company of Missouri was the 
largest of those offered during the quarter. It 
was sold publicly at a price to yield 3%. The 
second largest issue amounted to $48,000,000 
and was offered by the Philadelphia Com- 
pany, a holding company. This was also a 


public offering and sold at a price to yield 
4.27%. These two issues accounted for the 
bulk of the public financing during the quar- 
ter. 

Other Utility Financing. Issues with serial 
maturities offered in the second quarter are 
listed as follows: 
$ 2,000,000 Florida Power Corp. Debenture 33’s of 

1941-55, priced at par. 

Pennsylvania Gas and Electric Co., First 

and Refunding 44’s of 1942-51. 

Iowa Electric Light and Power Co. Gen- 
eral Mortgage 33’s of 1942-51, priced 


at par. 
Florida Telephone Corp. First 4’s of 


1942-71. 
Philadelphia Co. 28% Collateral Trust 
Serial Notes of 1942-51, price 102}. 


550,000 


1,050,000 


750,000 


12,000,000 


$16 , 350,000 


Three offerings of common stock were 


Taste III. Summary AND ANALYSIS OF PREFERRED Stock IssuEs 
OFFERED, SECOND QUARTER I941 








Dividend 
(B) 


Company and Issue 
(A) 


Month of 
Offering 
(D) 


Offering 
Yield 
(F) 


Offering 
Price 


(E) 


Principal 
ount 


(C) 





General Telephone Corp. 
Cum. Pfd. $50 par 
Kansas-Nebraska Natural Gas Co. 
Cum. Pfd., No par 
Louisville Gas and Electric Co. 
Cum. Pfd., $25 par 
Union Electric Co. of Missouri 
Cum. Pfd., No par 
Luzerne County Gas and Electric Co. 
Cum. Pfd., $100 par 


$2.50 

$6.00 
5.00% 

$4.50 
5.25% 


$ 2,000,000 


4.85% 


6.00 


April $ 51.50 


April 100.00 
May 


May 


853, 800 
27.25 4-59 


105.50 


19,519,800 


15,825,000 4-27 


4 400,000 June 105.00 5.00 











Total or Weighted Average 


$42,598,600 








4.55% 
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made during the second quarter. The Phila- 
delphia Company issued subscription rights 
to its stockholders, both common and pre- 
ferred, to purchase 390,290 shares of its com- 
mon stock at $7.25 per share. Bridgeport Hy- 
draulic Company offered 130,000 shares of 
its common stock ($20 par) to its own stock- 
holders at $26 per share. Texas Gas and 
Power Corporation disposed of $166,000 of 
its common stock at private sale. 

Second quarter offerings of preferred 
stock are summarized in Table III. Five is- 
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sues totaling $42,598,600 were offered during 
the second quarter of 1941. The weighted av- 
erage offering yield was 4.55%, or about the 
same as in the first quarter of 1941. The vol- 
ume of preferred stock issues offered in this 
quarter is less than in the two previous quar- 
ters, although the amount issued remains 


fairly substantial. 
R. G. Dubey 


W. H. Evans 
Public Service Commission 
of Wisconsin 


Price Regulation and the Public Utility Concept: 
The Sunshine Anthracite Coal Case 


fer price fixing provisions of the Bi- 
tuminous Coal Act were sustained by 
the United States Supreme Court in the re- 
cent Sunshine Anthracite Coal case.! This is 
a further indication of the ever expanding 
trend of governmental regulatory activity 
and is of significance to public utility econo- 
mists. 

The right of democratic governments to 
interfere with the use or “‘price of the use” 
of private property has been customary from 
“time immemorial” in respect only to cer- 
tain industries found necessary for the public 
good. The phrase “affected with a public in- 
terest,” early coined in English common law 
to cover such restricted industries, became 
the basis in America for regulating the group 
of industries called public utilities.” 

Until recently the right of a state to inter- 
fere directly with the private right of an 
industry to set its own prices for the use of 
its property has rested mainly upon the clas- 
sification of such an industry as a public 
utility. Industries which could be so classified 
were held by the courts to be limited by the 
constitution to those with certain economic 
and social characteristics. Recent changes in 
the attitude of the courts on this matter, 
however, appear to signify that the utility 
concept is no longer necessary in order that 
governmental interference in price making 
may be carried out. 


1 Sunshine Anthracite Coal Co. v. Adkins, 60 S. Ct. 
907 (1940). See Floyd R. Simpson and Emerson P. 
Schmidt, “Leading Judicial Interpretations on Public 
Utility Regulation,” (St. Louis: John S. Swift Co., Inc., 
1940), p. 21. 

The apparent discrepancy between the name of the 
case and that of the commission arises because the 
company claimed it was mining anthracite coal, whereas 


The Nebbia Case 


In 1934 the Supreme Court upheld the 
right of the state of New York to interfere 
with the private right of setting milk prices 
in order that the state might use that method 
to eliminate certain evils prevalent in the in- 
dustry. It was admitted that the milk busi- 
ness was not a public utility, but Mr. Justice 
Roberts appeared to sweep aside the need 
for the utility concept in price regulation 
when he said: 


“So far as the requirement of due process is concerned 
...a State is free to adopt whatever economic policy 
may reasonably be deemed to promote public welfare, 
and enforce that policy by legislation adapted to its 
purpose. ... Price control is unconstitutional only if 
arbitrary, discriminatory, or demonstrably irrelevant to 
the policy the Legislature is free to adopt. ... 8 


The Sunshine Anthracite Coal Case 


If any doubt existed after the Nebbia case 
as to the extent or emergency character of 
this changed reasoning on the part of the 
Court in regard to the legality of direct regu- 
lation, it was largely dispelled in the recent 
Sunshine Anthracite Coal case. This case 
was brought to test the constitutionality of 
the Bituminous Coal Act passed by Congress 
in 1937. The coal industry had long suffered 
from overproduction, unemployment, cut- 
throat competition, and low wages. In order 
to improve conditions in the industry, the 
act empowered a National Bituminous Coal 
Commission to regulate the sale and dis- 
tribution of coal in interstate commerce. 


the commission held that it was mining bituminous 
coal and was therefore subject to its jurisdiction. 

2 Munn vo. Illinois, 94 U. S. 113 (1877). 

3 Nebbia v. People of the State of New York, 291 U. S. 
502 (1934). 
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Members of the industry were given the 
privilege of joining the Bituminous Coal 
Code which provided, among other things, 
that certain minimum prices be charged for 
coal. Those members of the industry who 
did not join the code but who shipped coal 
in interstate commerce became atin to 
a tax of 1914% of its sale price. Members of 
the code were exempt from the tax. 

The appellant, desiring neither to be 

classed as a non-code member nor to be sub- 
ject to the tax, questioned, among other mat- 
ters, the power of Congress to fix minimum 
coal prices. Mr. Justice Douglas, writing for 
the majority, pointedly stated: 
“Price control is one of the means available to the 
states and to the Congress... in their respective do- 
mains... for the protection and promotion of the wel- 
fare of the economy.... It was the judgment of 
Congress that price fixing and elimination of unfair 
competitive practices were appropriate methods for pre- 
vention of the financial ruin, low wages, ... which 
followed in the wake of the demoralized price structures 
..- Congress under the commerce clause is not impo- 
tent to deal with what it may consider to be dire conse- 
quences of laissez faire.” 


When it was complained by the appellant 
that the ills of the industry were attributable 
to overproduction and that the increase in 
prices established would cause a further loss 
of markets and add to the afflictions, the 
Court replied that these matters relate to the 
wisdom of the legislation and the appropri- 


4 For a more extended discussion along similar lines, 
see Horace M. Gray, “The Passing of the Public Utility 
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ateness of the remedy chosen. Such things, it 
was held, are a matter of policy and not the 
concern of the Court. The appellant’s claim 
that the wholesome restriction of the anti- 
trust laws would be lost by the act was dis- 
posed of by the Court with the statement 
that Congress had the power to modify what 
it had forbidden by the Sherman Act by 
pews the machinery of price fixing in the 
ands of public agencies. 


Conclusions 


To students of utility economics these 
cases are important because they indicate a 
greatly lessened significance of the utility 
concept* in price-control legislation. The pro- 
tections which were once afforded by the 
Fifth and Fourteenth Amendments against 
interferences of this type on the part of gov- 
ernments now seem to be of less potence, and 
legislative discretion may again expand until 
“resort to the polls instead of the courts” 
may become the means of obtaining “‘pro- 
tection.” 

The course offered in most colleges in the 
Economics of Public Utility Regulation may 
soon have to be reorganized as its scope 
widens and the utility concept becomes of 
less importance. 

Fioyp R. Simpson 


School of Business Administration, 
University of Minnesota 


Concept,” 16 Fournal of Land & Public Utility Eco- 
nomics 8-20 (February 1940). 
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Urban Land 


Hoagland, Henry E. Rear Estate Prin- 
cipLes. New York: McGraw-Hill Book Co., 


Inc., 1940. pp. 0, 511. $4.00. 


In Dr. Hoagland’s book there are more 
chapters, more pages of text, and more topics 
presented than in any of the other leading 
real estate textbooks. The material relating 
to real estate finance is more complete than 
in other books, and the chapters on “‘Resi- 
dential Real Estate,” “Building Construc- 
tion,” and “Real Estate Boards” are more 
adequate than usual. The three chapters con- 
cerned with value and valuation, although 
somewhat discursive, do present more of the 
basic materials than do other general texts; 
but the unsophisticated reader is likely to be 
somewhat confused as he emerges from the 
discussion. A few illustrations might have 
been helpful. In fact, throughout the entire 
volume, there is a paucity of illustrative ma- 
terial. 

In the chapter on “Federal Legislation,” 
it is difficult to understand why the author 
devotes substantially more space to the 
activities of the Federal Home Loan Bank 
Board than to the Federal Housing Ad- 
ministration, when the latter is of far greater 
current social and economic significance. The 
confidence of the reader in the objectivity of 
the author is somewhat shaken by his failure 
to include a discussion of the virtues of FHA 
as a balance against his statement of its sins. 

The fact that the volume fails to give an 
impression of careful organization, full docu- 
mentation, and polished rhetoric does not 
detract from its usefulness as a compendium 
of real estate information. 

Ricuarp U. Ratc.irr 
University of Michigan 


Long, Clarence D. Buttp1nc CycLes anp 
THE THEORY OF INVESTMENT. Princeton: 
Princeton University Press, 1940. pp. xvi, 
239. $2.50. 

This is a well written book whose field of 
interest probably will be confined to research 
and other academic circles. Both the subject 
matter and verbiage are ponderous and, for 
those reasons, not suitable for lay consump- 
tion. However, the book probably represents 


a fine contribution to the literature on this 
and related subjects. 

Perhaps the most significant statements, 
to the lay mind, are those relating to the eco- 
nomic interdependence between building ac- 
tivity and the price level; that business pros- 
perity is intimately dependent upon building 
activity; and that, on the major downturns, 
building activity tends to precede general 
business activity, and is slower to recover on 
the upswings. 

It occurs to this reader that the work would 
have been more worth while had the author 
delved into the antecedent causes of building 
activity, such as price movements, tariff and 
foreign policies, the world’s distribution of 
monetary gold stocks held by creditor and 
debtor nations, etc. Fundamentally, the ori- 
gin of a study of building cycles is in the field 
of sociology rather than mathematics. 

This reader pauses to wonder what the fu- 
ture holds and to what extent historic data 
may be evidentiary of future probabilities in 
view of the pronounced trend toward sociali- 
zation. Ominous are the signs as evidenced 
by the invasion of the Federal Government 
into more than two hundred fields of private 
enterprise, and its creation of some forty 
banks and lending institutions, e.g., FHA, 
RFC, USHA, etc., etc. 

Current trends offer proof that the future 
will not be like the past. Our system of free 
enterprise is being strangled by bureaucracy 
bordering upon despotism as seen in less reg- 
ulation and more management of private 
business by the government, by its competi- 
tion with its citizens in the production of 
wealth, by its apparent attempt to redistrib- 
ute the wealth of the nation by the dissipa- 
tion of the profit motive, and the destruction 
of capital formation agencies by means of 
vicious taxation policies. 

Because of these existing conditions and 
trends, and particularly because of the an- 
tecedent conditions which make them possi- 
ble, there is serious question as to whether 
past performance is a good indicator of fu- 
ture probability. 

Georce L. Scumutz 
Former President, 
American Institute of 
Real Estate Appraisers 








Bodfish Morton, editor. Savincs AND Loan 
ANNALS. Chicago: United States Savings 
Loan League, 1941. pp. xi, 826, Dr6o. 


$5.00. 

Savings and Loan Annals, 1940, pictures a 
savings and loan system once again in 
transition. This eleventh in the series of 
yearbooks shows this $5,600,000,000 _busi- 
ness, after a year and a half of normal busi- 
ness activity, putting on its harness for the 
armament economy in the United States. 
With statistical portions of the book show- 
ing the highest levels of a decade in mortgage 
loans made and ratio of reserves and un- 
divided profits to resources, dissertations by 
public figures in and out of the savings and 
loan business point to the unknowns ahead. 
Unanimously, a kind of armament pros- 
perity with increasing demand for mortgage 
loans is seen. 

The 30-odd pages which the book devotes 
to the report of the United States Savings 
and Loan League’s Economic Policies Com- 
mittee represent some of the most careful 
thinking which has been done on the position 
which mortgage lending and investment in- 
stitutions will occupy in the next few years. 
Consequences of actual war participation by 
this country are discussed, along with the 
likely effects of various possible outcomes of 
the European war. Against the background 
of that kind of thinking the committee em- 
phasizes “that under the relatively unstable 
conditions that exist at present and are likely 
to continue for some time to come, manage- 
ment should continually appraise its local 
situation with regard to opportunities for 
new loans, for abnormally heavy with- 
drawals, and dangerous real estate trends 
and mortgage-lending practices that may 
very likely arise in certain sections of the 
country.” 

The latest directory of 3,700 savings, 
building and loan associations, which are 
members of the League, their addresses, 
principal officers, resources, and number of 
members is appended, as is also a directory 
of the officers and directors of the 12 Federal 
Home Loan Banks and of state savings and 
loan supervisors. 

HeEten C. Moncuow 
Of the Fournal Staff 


Land Resources 


Gaus, John M. and Wolcott, Leon O. Pustic 
ADMINISTRATION AND THE UNITED STATES 
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DEPARTMENT OF AGRICULTURE. Chicago: 
Public Administration Service, 1940. pp. x, 
534+ $4.50. 

This huge book with a forbidding name 
turns out to be far more than an expanded 
bulletin, musty with official caution, or an 
academic monograph narrowed down to the 
confines of a specialized clique of readers. It 
is a stimulating and flexible study of a great 
functional instrument of American govern- 
ment at work. It deserves a wider reading 
than it probably will get. 

The United States Department of Agri- 
culture combines uniquely science, govern- 
ment, and a humane interest in the life of the 
people on the land, and is probably the most 
efficient and progressive of our great agencies 
of official, public action. This is attributable 
in part to the nature of its function and to the 
occupational group with which it primarily 
deals. The traditionally rural community of 
“free, independent, land owning, God fearing 
farmers” has established the milieu of the 
Department. New problems, millions of 
share croppers, greatly increasing tenancy, 
modern industrial methods, and the intrusion 
of urban culture into rural life may not be 
always appropriate to this milieu, but the 
democratic attitude and American good will 
remain. Because the Department of Agri- 
culture is superior to many of the great 
agencies of government, this book is more 
cheerful in outlook than a more general sur- 
vey of complex governmental processes 
might be. 

The first part of the book is given to the 
history and evolution of the Department, 
from its foundation in 1862 by President Lin- 
coln and the Republican Congress through 
increasing pluralism and aggregativeness to 
the somewhat more integrated departmental- 
ism of today. The development of the De- 
partment has been in a pattern consistent 
with the changing times. 

The second part of the book is a descrip- 
tive analysis of the activities of the Depart- 
ment. These activities once were limited for 
the most part to research and the distribu- 
tion of seeds. Then pest control and regula- 
tory functions were accepted. Later the 
pos of nutrition, standards, tenancy, 

abor, water use, land use, transportation, 
consumption became part of the Depart- 
ment’s business. Today the ‘“‘new” Depart- 
ment in contrast to the “old” becomes a 
center for the planning and control of a way 
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of life on the land. It reaches into every part 
of agrarian life, often coercive but usually 
democratic in method. It has its influence 
also on the economy and culture of non- 
agrarian life so far as it affects the land. 

The third part of the book is a study of the 
administration and administrative problems 
of the Department. In this respect the De- 

artment is fortunate in that it has never 

een too closely organized. It has retained a 
certain looseness and flexibility and though 
it is more organic than a “family of bureaus” 
it has not thus far become too dominantly 
centralized. It may well be that a kind of 
pluralism of administration is best suited to 
its function and the materials with which it 
deals. Its central interest indeed should not 
be departmental neatness and monism but 
the diverse and variegated lives of modern 
people living on the land. 

The more modern, and also more ancient, 
concept of land use as a variegated, many 
purposed utility, a natural pattern that in- 
cludes flexibly a plurality of functions, 
values, and human interests illustrates this 
wholesome tendency in administration. 
Neither a “family of bureaus,” on the one 
hand, nor a highly centralized department, 
on the other, can administer such a policy of 
land use. In this, as in other fields, adminis- 
trative structure must be adapted to its 
functions, policy, and the nature of its ma- 
terials. 

If the Department were to put relatively 
less emphasis on the cash crop and the block 
use of the land for money income and rela- 
tively more emphasis on the flexible, varie- 
gated use of land and labor in behalf of all of 
the functions of the lives of people who live 
upon the soil, there would be more hope in 
this country for agrarian security and the 
good life. A greater degree of subsistence 
economy in modern terms, a greater em- 

hasis on modern homestead life, is needed 
in this violent and unstable civilization of 
today. 
BakER BROWNELL 
Professor of Philosophy and 
Professor of Contemporary Thought, 
Northwestern University 


Spiegel, Henry W. Lanp Tenure Po icies 
AT Home anv Asroap. Chapel Hill: Uni- 
versity of North Carolina Press, 1941. 
Pp. xii, I7T. $3.00. 

Commendable is the perspective with 


which this small volume treats many cur- 
rently significant issues of land tenure policy. 
This perspective is attributable to compara- 
tive study of tenure in several countries, to 
some effective use of pertinent economic 
theory, and to a conception of tenure policies 
as an integral part of broader agricultural 
policies. The book is not, as its title might 
suggest, a systematic description of tenure 
policies in a selected group of countries. In- 
stead, the organization of material is topical, 
and European experience is drawn upon 
liberally when considered pertinent to par- 
ticular phases of American tenure policy. 
A chapter each on tenure in England and 
Germany come at the end as a departure 
from the general plan of the book. 

The subject matter of the three main chap- 
ters dealing principally with tenure in this 
country indicates the scope of the treatise. 
One presents what to many agricultural 
economists will be a helpful summary of 
tenure law in the United States. Another is 
comprised of sections on inheritance, tenure 
of forest land, taxation, tenure and collective 
action, and tenure and credit. The third is 
on farm tenancy policy. 

Analytical sections are developed by as- 
sembling ideas from a rather comprehensive 
body of literature with frequent use of direct 
quotations. The author’s own conclusions 
appear infrequently. Only partial success has 
been achieved by this technique in arriving 
at a coherent, well balanced treatment of 
some phases of tenure. The section on tenure 
of forest land will illustrate this point. The 
case for public intervention is developed 
largely on the basis of Pigou’s analysis and 
the case against intervention on the basis of 
von Hayek’s familiar criticisms of economic 
planning. An excellent opportunity to point 
out relationships between these points of 
view is not used effectively. Furthermore, 
taxation is barely mentioned in the dis- 
cussion of forest land though assigned a 
separate section elsewhere, in which em- 
phasis is almost entirely on agricultural land. 

The analysis of taxation is weak and in- 
cludes inadequately supported generaliza- 
tions relative to the relationship between 
high taxes and high proportions of tenancy. 
Stronger is the analysis of the formation of 
rents and the lease market in which the 
author proceeds more boldly with his own 
ideas. «Pand Tenure under the Swastika” is 
the title of the longest chapter in which pro- 
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fessor Spiegel presents the most material 
that will be new to Americans. 

In discussing tenancy policies in the 
United States the treatment of state action 
is limited almost entirely to comments on a 
few state laws recently passed, and these are 
dismissed as of little consequence. The dis- 
cussion of federal action is almost entirely 
devoted to the Bankhead-Jones Farm Ten- 
ant Act. Its operation is described in detail 
but no evaluation of its present or potential 
effect upon the whole tenure situation is 
included. 

The author states in the preface that his 
main purpose was to stimulate discussion of 
some of the important issues in tenure policy. 
In this he should be successful. To the agri- 
cultural economist the book will serve mainly 
as a source of ideas and only to a limited 
extent as a factual reference or as an authori- 
tative theoretical framework for research. 

R. H. ALtLten 
Associate Professor 
of Land Economics, 
University of Kentucky 


Public Utilities 
Bryant, John M. and Herrmann, Raymond 


R. Evements or Utinitry Rate DEter- 
MINATION. New York: McGraw-Hill Book 
Co., Inc., 1940. pp. xi, 464. $4.50. 

You can find today in the records of com- 
missions and courts a lot of words, records, 
and decisions regarding the various factors 
that these bodies take into consideration 
when they are attempting to determine what 
public utility rates pe be. You can find, 
too, lots of summaries, studies, and dis- 
courses on decisions relative to one or more 
of these factors. Elements of Utility Rate De- 
termination is, in its greater part, another of 
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these summaries. Too brief to serve as a 
reference work, it will nevertheless well suit 
the purpose for which the authors intend it, 
i.e., as reference material in a lecture course 
on utility rate-determination. 

The contents of the book are well classified 
and divided for classroom work. After cover- 
ing the matter of determination of the rate- 
base by the various methods that have been 
used (including a fairly lengthy theoretical 
discussion of depreciation and depreciation 
reserves), expenses, return, and rate of re- 
turn, the authors with similar treatment 
handle the subject of discrimination in rates 
and service. Quotations from commission de- 
cisions and court opinions are used liberally, 
and footnotes guide the student to many 
other cases pertinent to the subject he is 
studying. The book next devotes a section to 
a brief descriptive treatment of public utility 
rates and concludes with a group of chapters 
on extending and abandoning service. 

In summary, principally for the benefit of 
those who may i misled by the title of the 
book into believing that the long awaited 
“good book” on rate-making is finally here, 
this book is not a book on rate-making. It 
will be of no benefit to the man who is in- 
terested in the problems of rate-making. 
Neither is it a book for the man looking for 
guidance in the controversial questions of 
utility rate-determination, for the authors 
have avoided controversy. Finally, it is not 
a book for the experienced utility man, be- 
cause it is an elementary book, except per- 
haps for some of the material on deprecia- 
tion. Essentially this is a textbook, and it 
will undoubtedly serve a good purpose in 
public utility courses in the universities. 

W. J. Crow.ey 
Lecturer in Public Utilities, 
Northwestern University 
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